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winaTqma 

 
vinfrid hasemeri Tanamedrove evropuli sa-

marTlis erT-erTi gamorCeuli figura iyo. Sesa-

bamisad, misi naSromis Targmani kidev ufro sapa-

suxismgeblo saqmea. Targmani isedac did sazoga-

doebriv tvirTs gulisxmobs, xolo gamorCeuli 

moazrovnisa da didi masStabis iuristis qarTul 

enaze gadmocema kidev ufro gansakuTrebul 

tvirTTan aris dakavSirebuli.  

Targmnisas maqsimalurad vecade, SemenarCunebina 

avtoriseuli TviTmyofadi stili da ar damekarga 

is pirveladi mniSvneloba, romelic teqstis 

originalur versias aqvs. ra Tqma unda, Targmani 

qarTuli samarTlebrivi enisa da zogadad, sa-

marTlebrivi sistemis specifikis gaTvaliswinebi-

Taa Sesrulebuli.  

darwmunebuli var, mkiTxvels Zalze daainter-

esebs profesor hasemeris Sexedulebebi sisxlis 

samarTlis politikisa da saxelmwifos Tana-

medrove daniSnulebis Sesaxeb, miT umetes, rom 

transformaciis etapze myofi saqarTvelosTvis es 

sakiTxebi sasicocxlod mniSvnelovania. minda, 

imedi viqonio, rom msgavsi teqstebis qarTul ena-

ze gavrceleba da Cveni samecniero literaturis 

gamravalferovneba Tundac mcireoden wvlils 
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Seitans qarTuli saxelmwifoebriobis, samarTle-

brivi sistemisa da kulturis ganviTarebis saqmeSi.  

 

 

zurab qarCava 

samarTlis magistri 

 

Tbilisi, 2016 wlis ivnisi 
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redaqtorisgan 

 

nebismieri axali Targmani gansakuTrebulad 

aRsaniSnavi movlenaa qarTuli sinamdvilisTvis, 

miT umetes, Tuki igi gamorCeuli mecnieris naSro-

mia saintereso Tematikaze.  

profesori vinfrid hasemeri 2014 wels gar-

daicvala, Tumca ki gamorCeuli samarTlebrivi 

memkvidreoba datova. igi iyo germaniis feder-

aluri sakonstitucio sasamarTlos vice-pre-

zidenti da meore senatis Tavmjdomare, ramdenime 

universitetis sapatio doqtori. mas kvlevis 

farTo diapazoni hqonda, _ sisxlis samarTali, 

samarTlis filosofia da meTodebi, ra mimar-

TulebiTac araerTi gamorCeuli naSromi aqvs Ses-

rulebuli. uamrav jildosa da tituls Soris 

gamorCeulia florenciis universitetis mier 

misTvis miniWebuli `evropuli samarTlebrivi 

kulturis mcvelis~ (Protagonista della Cultura Giu-

ridica Europea) wodeba, rac xazs usvams mis damsax-

urebasa da wvlils Tanamedrove evropuli sa-

marTlebrivi azrovnebis ganviTarebaSi. 

wignSi warmodgenili interviu, romelic 

doqtor rainhard miuleris mieraa aRebuli, hase-

meri saubrobs Tanamedrove saxelmwifos gamow-

vevebze, Tu ra roli unda Seasrulos man sisxlis 

samarTlis politikis ganxorcielebaSi da ram-

denad adekvaturadaa SesaZlebeli arsebuli for-
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maciis saxelmwifoebma, moqmedi kanonmdeblobis 

pirobebSi, racionaluri pasuxi gascen terorizms, 

omsa da sxva did safrTxeebs.  

statiis mTavari idea sisxlis samarTlis pro-

cesSi simarTlis dadgenis, WeSmaritebis Ziebisa da 

saproceso samarTlis miznebis urTierTmimarTebis 

sakiTxis dadgenaa. naSromSi ganxilulia saproceso 

SeTanxmebis, sasamarTlo molaparakebebisa da bral-

debulis piradi cxovrebis xelSeuxeblobis Te-

matika, rac ara marto germaniisTvis, aramed 

nebismieri Tanamedrove saxelmwifosTvis mniSvne-

lovani da aqtualuria. 

gamocema namdvilad bevrs Sematebs mkiTxvels 

da didi albaTobiT, sxvadasxva saintereso SekiT-

xvasac gascems pasuxs, zog SemTxvevaSi ki _ 

Tavadac wamoWris sakiTxebs, romlebic dasamu-

Savebeli da gasaanalizebelia. samarTlis mecni-

erebis daniSnuleba xom ara erTi idealuri WeSma-

ritebis povna, aramed mraval WeSmaritebaTagan 

ukeTesis SerCeva da mudmivi, Sedegze orien-

tirebuli kamaTia. 

 

dimitri gegenava 

daviT batoniSvilis samarTlis  

institutis direqtori 

 

Tbilisi, 2016 wlis ivnisi  
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interviu federaluri sakonstitucio  

sasamarTlos vice-prezident, mosamarTle, 

profesor vinfrid hasemerTan _  

saxelmwifo aRar aris leviaTani

 

 

rainhard mulerisgan 

 

es interviu aRebulia doqtor rainhard miuleris 

mier frankfurtSi, igi gamoqveynda germanulad 

Frankfurter Allgemeine Zeitung-Si (FAZ), 2004 wlis 

22 aprils. frankfurtis universitetis profe-

sori vinfrid hasemeri iyo Bundesverfassungs-

gericht-is (federaluri sakonstitucio sasa-

marTlos) (BVerfG) vice-prezidenti da misi meore 

senatis Tavmjdomare 2002 wlis aprilidan. is 

aswavlis sisxlis samarTals, rac misi specialo-

bacaa meore senatSi. 1991 wlidan 1996 wlamde 

iyo hesenis miwis Datenschutzbeauftragter (sajaro 

informaciis dacvis ombudsmeni), ris Semdegac air-

Cies federalur sakonstitucio sasamarTloSi, igi 

nominirebuli iqna socialur-demokratiuli par-

tiis (SPD) mier. es Targmani Sesrulebulia „ger-

                                                        
 interviu Targmnilia Semdegi gamocemidan: Interview with 

Federal Constitutional Court Vice President, Justice, Professor 

Winfried Hassemer – “The State is No Longer the Leviathan”, 

German Law Review, Vol.05, No.05, 2004. 
 doqtori rainhard miuleri, redaqtori, Frankfurter 

Allgemeine Zeitung, http://www.faz.de. 
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manuli samarTlis Jurnalis“ Tanaredaqtoris, 

florian hofmanisa da mTavari Tanaredaqtoris, 

rasel mileris mier. Cven did madlobas vuxdiT 

doqtor rainhard miulersa da FAZ-s maTi ne-

barTvisTvis, gveTargmna da gamogveqveynebina es 

interviu „germanuli samarTlis JurnalSi“. 

 

miuleri: aris Tu ara Rechtsstaat (saxelmwifoSi 

samarTlis uzenaesoba) mzad terorizmis wina-

aRmdeg brZolisTvis? 

 

vice-prezidenti hasemeri: ramdenadac arsebobs amis 

samarTlebrivi winapirobebi, me mjera, rom aris. 

 

miuleri: aris Tu ara es nawilobriv sisxlis 

samarTlis damsaxureba? magaliTad, sadamsjelo 

miznebis ganxorcielebasTan dakavSirebiT? SesaZ-

lebelia TviTmkvleli teroristebis gauvnebel-

yofa? 

 

vice-prezidenti hasemeri: SesaZlebelia TviTmkv-

leli teroristebis gauvnebelyofa verc ki Sev-

ZloT. ra SeiZleba am SemTxvevaSi iyos Se-

makavebeli faqtori? amas me sisxlis samarTlis 

kanonmdeblobis sakiTxad ar miviCnev. sxvadasxva 

sisxlis samarTlis kanoniT maTi Sekaveba Seu-

Zlebelia. 
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miuleri: aseve, SeuZlebelia maTi resocializacia, 

Tqven rogor fiqrobT? nebismier SemTxvevaSi, es 

xom Tavisuflebis aRkveTis erT-erTi mizania. 

 

vice-prezidenti hasemeri: marTalia, TviTmkvleli 

teroristebi aRmoCndebian ideologiurad motivi-

rebulni, Tumca principulad maTi resocializacia 

SesaZlebelia, yovel SemTxvevaSi Cven mainc unda 

vcadoT.  

 

miuleri: Tqven acxadebT, rom Cveni moqmedi kanon-

mdebloba damakmayofilebelia, Tumca aris eqstra-

ordinaluri safrTxeebi da Cven gvesmis am eqstra-

ordinaluri samarTlebrivi instrumentebis gamo-

yenebis Taobaze, romlebic am situacias gaum-

klavdeba. zogierT qveyanaSi, maT Soris Rechtsstaat 

demokratiebSi, es ukve xdeba. gonebaSi amo-

mitivtivda iseTi frazebi, rogoricaa guantanamo 

an gaerTianebul samefoSi miRebuli „prevenciuli 

dakaveba“. aris safrTxe, rom aseTi ganviTareba 

Cvenc gadmogvedeba, rogorc ukve arsebuli sis-

xlis samarTlis sasamarTlo praqtika?  

 

vice-prezidenti hasemeri: aseTi safrTxisgan ara-

vinaa dazRveuli. Tumca miviCnev, rom sasamarTlo, 

romelic aseT sakiTxebs ganixilavs, unda moq-

medebdes evropuli samarTlebrivi tradiciebiT. 

Cemi azriT, ZiriTadi kiTxva, romelic unda dais-
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vas, aris, _ ramdeni ZiriTadi uflebebis darRveva 

unda ganxorcieldes, romelsac kanoni ugulebel-

yofs da sad gadis zRvari, romlis iqiTac Cven 

samarTlebrivi saSualebiT gadauWrel safrTxes 

moviazrebT. amis safuZvelze moqalaqeobaze dafuZ-

nebuli sisxlis samarTali xdeba samarTali, rom-

lis saSualebiTac davsjiT mters da am mxriv, 

samarTali, rogorc aseTi, gaxdeba omi.  

 

miuleri: da Tqven SemTxveviT xom ar fiqrobT, 

rom mimdinare diskusiebSi, am mxriv, zRvris miR-

weva ukve daiwyo? 

 

vice-prezidenti hasemeri: ki, me ase vfiqrob. es 

SeiZleba dagvexmaros intensiuri safrTxis Sem-

cirebaSi. ra Tqma unda, aris xalxi, romelic ax-

landel safrTxes ise saSiSad aRiqvams, rom 

fiqrobs, Zveli problemebi gverdze unda gadaidos 

da axal safrTxeebs mivxedoT. 

 

miuleri: maSin Cven gansakuTrebuli nerviuloba 

gvmarTebs germaniaSi terorizmis safrTxesTan da-

kavSirebiT?  

 

vice-prezidenti hasemeri:  gamudmebiT amaze vfiq-

rob. Tumca erTi sakiTxia, gaanalizdes, aris Tu 

ara SeSfoTebis mizezi. vityodi, rom es SeS-

foTebis safuZvels gvaZlevs. meore sakiTxia, Se-
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fasdes, aris Tu ara limiti sajarod da 

efeqturad dayenebuli/gaanalizebuli. yovelTvis 

arsebobs meoreuli fenomeni kanonis uzenaesobis 

limitebTan dakavSirebiT. sanaxaobrivi SemTxvevebi, 

rogoricaa wamebis incidenti frankfurtSi, am 

diskusias amwvavebs. 1  uecrad xalxs uCndeba kiT-

xvebi, varT ki sakmarisad mzad? xelovnurad xom 

ar vibrmavebT an visustebT Tavs?  

 

miuleri: rogor fiqrobT, Tavisuflebasa da 

usafrTxoebaze gamarTuli diskusiebi xom ar 

efuZneba im saSualebebs, romlebic dRes arc ise 

myaria?  

 

                                                        
1 gaxmaurebuli SemTxvevis mixedviT, 2002 wels frank-

furtis policiis ufrosi dadanaSaulebuli iqna imaSi, 

rom gamoiyena araswori meTodebi _ fizikurad awama 

frankfurtis cnobili kerZo bankis mesakuTris vaJiSvi-

lis, iakob fon metcleris (Jacob von Metzler) ga-

tacebaSi mTavari (erTaderTi) eWvmitanili, raTa mieRo 

aRiarebiTi Cveneba biWis adgilsamyofelis Sesaxeb. bo-

los biWi mokluli ipoves da eWvmitanili mangus ge-

fgeni (Magnus Gäfgen) mogvianebiT, im welsve frank-

furtis sasamarTlom gaasamarTla da uvado Tavisu-

flebis aRkveTa miusaja. sasamarTlo ganxilvisas dacvis 

mxarem moiTxova rogorc policiis ufrosis gau-

marTlebeli qmedebis gamo sisxlis samarTlis saqmis 

aRZvra, ise am sakiTxis farTo ganxilva. 
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vice-prezidenti hasemeri: diax, albaT asecaa. mje-

ra, rom saxelmwifos roli moqalaqeebis cnobie-

rebaSi Seicvala, saxelmwifo aRar aris leviaTani, 

romelic awamebs da aSinebs xalxs. saxelmwifom 

ukan moitova es roli. saxelmwifo es aris in-

stituti, romelic, ase vTqvaT, unda iyos civi-

lizebuli. moqalaqeebi aRar xedaven saxelmwifos, 

rogorc riskebis safuZvels, magram xedaven 

riskebs, romlebic SeiZleba warmoiSvas garedan, 

mesame mxaris mier. isini saxlemwifoSi xedaven 

riskebis daZlevaSi SesaZlo mokavSires. da me 

mwams, rom es moTxovnili cvlilebebi Tavisu-

flebasa da usafrTxoebaze, aRar aris Tavisu-

fleba saxelmwifos winaaRmdeg, aramed usafrxoeba 

saxelmwifosgan. am mxriv, Tavisuflebasa da 

usafrTxoebas Soris dapirispirebidan gamomdinare, 

saxelmwifos roli orive mimarTulebiT Seicvala. 

viRacas SeuZlia Tqvas, rom amJamad Tavisuflebasa 

da usafrTxoebas Soris dapirispirebaSi saswori 

usafrTxoebisken gadaixara. Tumca, Cemi TvalTa-

xedviT, am gadaxris dasasruli jer kidev mxed-

velobis areals miRmaa.  

 

miuleri: es imas xom ar niSnavs, rom garkveuli 

Zireuli uflebebi aRar aris imdenad mniSvnelo-

vani mosaxleobisTvis, magaliTad aviRoT Daten-

schulz (monacemTa bazis dacva)? zogierTma iseTma 

uflebam, romelic Tavdapirvelad, kargi mosazre-
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biT, interpretirebuli iyo, rogorc negatiuri 

(Tavisuflebis) uflebebi, xom ar Seicvala maxasi-

aTeblebi dRevandeli mdgomareobidan gamomdinare? 

 

vice-prezidenti hasemeri:  amis fonze, marTlac 

ise Cans, rom uflebebi, rogoricaa, magaliTad 

monacemTa dacvasTan dakavSirebuli, aRar war-

moadgenen aucilebel ZiriTad uflebebs. amasTan 

mimarTebiT SegviZlia gavixsenoT 1980 wlis dis-

kusia, romelis Sedegadac Camoyalibda monacemTa 

saxalxo damcvelis instituti da informaciuli 

TviTgamorkvevis fundamenturi ufleba. Tu vinme 

ecdeba, aRniSnuli diskusia dRevandelobaSi gad-

moitanos, dainaxavs, rom garemoebebi sagrZnoblad 

Seicvala. ar vfiqrob, rom dRes sazogadoeba 

quCaSi demonstracias gauwevs piradi cxovrebis 

xelSeuxeblobis an monacemTa dacvis uflebebs. 

aseve, vfiqrob, rom TviTon konfidencialurobis 

bunebac/aRqmac Seicvala. satelevizio programebis 

Semxedvare, Cndeba STabeWdileba, rom xalxis 

sakmaod didi nawili siamovnebas iRebs TavianTi 

Tundac mcire piraduli sakiTxis gamJRavnebiT. 

aucileblad unda gaimarTos sajaro debatebi, Tu 

ratom aris ase. Tumca aRniSnuli cvlilebebi 

udavo faqtia. aviRoT Tundac, magaliTad, Cven 

mier sajaro da piradi telefonebis gamoyenebis 

faqti. is, rac winaT aRiqmeboda konfidencialu-

rad, gansakuTrebiT intimuri sivrce, SemosazRv-
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ruli socialuri tabus mier, fundamenturad 

Seicvala. ar vambob, rom cvlileba aucileblad 

uaresobisken moxda, Tumca aRsaniSnavia, rom moxda. 

  

miuleri: rac Seexeba telekomunikacias, namdvilia, 

rasac amboben miyuradebasa da farul mosmenebze? 

 

vice-prezidenti hasemeri: ki, es aris teqtonikuri 

cvlilebebi. es sakiTxi ubralod riskis Semcveli 

ki araa, romelic socialur kontrolsa da Tav-

dacvas exeba, aramed individis pirad garemoSi Se-

Wraa. 

 

miuleri: am wuTas TqviT, rom ubralod aRiarebT 

am cvlilebebs, imis magivrad, rom ganixiloT da 

gansajoT igi. Tumca sakonstitucio sasamarTlom 

raRac etapze aRniSnuls uTxra _ „SeCerdi“. sxva 

mxriv, ra Tqma unda, es cvlilebebi samarTalze 

axdens gavlenas. 

 

vice-prezidenti hasemeri: amis Sesaxeb SemiZlia 

giTxraT, rom jer am cvlilebebs samarTlebriv 

sferoze gavlena ar mouxdenia. Tu adamianebi ra-

Rac doniTa da saSualebebiT axdenen iformaciis 

gacvlas, es, ra Tqma unda, atarebs garkveul in-

formaciul TviTgamovlenas. Tumca manam, sanam da-

varRvevT sakonstitucio garantiebze dafuZnebul 

piradi informaciis konfidencialurobas, kargad 
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unda davfiqrdeT. pirad informacias aranairi 

saerTo aqvs usafrTxoebasa da kontrolTan, igi 

aris piradi da intimuri.   

 

miuleri: arsebobs Tu ara saSiSroeba, rom karls-

rue2 ZiriTad uflebebs ganmartavs individze didi 

aqcentis gakeTebiT?  

 

vice-prezidenti hasemeri: safrTxe, rom ZiriTadi 

ufleba subieqtivizebulia, faqtia. arsebobs Seb-

runebuli safrTxe, rom ZiriTadi ufleba Zalian 

farTo gagebiT iyos aRqmuli mosaxleobis mxridan. 

nacistebis periodSi individualuri gariyva xde-

boda sazogadoebis sasargeblod da amasTan, (pira-

di) ZiriTadi uflebebic iyo gariyuli. uki-

duresobaSi gadavardnis safrTxe arsebobs. me jer 

kidev mjera, rom federaluri sakonstitucio 

sasamarTlo am saSiS tendencias ar ayveba. erTi 

mxriv, individs aqvs ufleba, gancalkevebiT idges, 

rogorc memarcxene da meore mxriv, individis, 

rogorc socialuri cxovelis, ufleba sxvebis 

uflebebiTaa ganpirobebuli. 

 

miuleri: federaluri sakonstitucio sasamarTlo 

ar iboWeba sakuTari precedentebiT. amavdroulad, 

                                                        
2  germaniis federaluri sakonstitucio sasamarTlos 

adgilsamyofeli. 
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man unda izrunos kanonTa Tanmimdevrulobasa da 

SeTanxmebulobaze. xom ar Zabavs es situacias? 

 

vice-prezidenti hasemeri: diax, es aris didi 

gamowveva da didi problema. Cven gvaqvs tradicia, 

rac kodifikacias gulisxmobs. viRac SeiZleba am 

precedentiT mkacrad arc iboWebodes, rodesac 

viRac SeiZleba proaqtiurad daexmaros, miiyvanos 

samarTali srul uZraobamde. viRacas unda hqondes 

iurisprudencis Secvlis SesaZlebloba da 

vfiqrob, ukve amis droa da es kvlavac unda 

moxdes. 

 

miuleri: da ras niSnavs es parlamentisTvis? unda 

Seicvalos garemoebebi? unda mihyves Tu ara igi 

sasamarTlo gadawyvetilebebs da daelodos, sanam 

saqme karlsruemde ar miva? 

 

vice-prezidenti hasemeri: ara, parlamentma unda 

imoqmedos damoukideblad da es socialur cvli-

lebebs unda pasuxobdes. amasTan, igi ar aris 

valdebuli, rCevisa da nebarTvis misaRebad mimar-

Tos federalur sakonstitucio sasamarTlos. par-

lamenti Tavadaa konstituciis ganmmartebeli. 
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adamianis Rirseba sisxlis  

samarTlis procesSi: simarTlis  

gamovlenis magaliTi 

 

vinfrid hasemeri 

 

simarTlis Zieba germanuli sisxlis samarTlis 

procesis safuZvlebSi devs. adamians Rirsebis 

dacva SeuZlia sisxlissamarTlebriv ganaCenze 

dayrdnobiT, xolo adamianis Rirseba gadametebis-

gan daculi unda iyos samarTaldamcavebis mier da 

maTi Zalisxmeva mimarTuli unda iyos simarTlis 

dadgenisken. gamoZiebis axali instrumentebi, maT 

Soris saidumlo meTodebi da saSualebebi, rom-

lebic zegavlenas axdenen araeWvitanil pirebze, 

safrTxis qveS ayenebs adamianis Rirsebas. igive 

SeiZleba iTqvas saproceso SeTanxmebasTan da-

kavSirebiT, romelic sisxlis samarTlis procesSi 

simarTlis Ziebis mitovebaze miuTiTebs.  

 

I. tradicia 

a. materialuri da procesualuri samarTali 

 

kontinenturi evropis samarTlebriv tradi-

ciebSi materialur da saproceso samarTals So-

ris mkafio gansxvaveba arsebobs. evropelebi ukve 

saukuneebia am gansxvavebebiT cxovroben da iSvi-

aTad Tu SeutaniaT maTSi eWvi. gansxvaveba, ro-



12 

melic gamomdinareobs Sinaarssa da formas Soris, 

materialur da saproceso Soris dadgenili Zi-

riTadi gansxvavebidan ayalibebs samarTlis yvela 

sferos _ sisxlis samarTals, samoqalaqo sa-

marTals, administraciul samarTals da sakonsti-

tucio samarTals. gansxvaveba aris klas-

ificirebisa da analizis warmoebis iaraRi da ga-

napirobebs ganxilvebs garkveuli Sedegis misaRe-

bad.  

materialur da saproceso samarTals Soris 

gansxvavebam mniSvnelovani roli iTamaSa, magali-

Tad, germaniaSi, nacistebis mier Cadenili dana-

Saulebis xandazmulobis vadis gaxangrZlivebaSi. 

xandazmulobis vada saproceso samarTlis katego-

rias ganekuTvneba da warmatebiT damtkicda, rom 

nacistebis mier Cadenili danaSaulebis xandazmu-

lobis vadis retrospeqtuli gauqmeba  ar arRvevs 

sakonstitucio SezRudvebs retrospeqtulad cva-

lebad sisxlis samarTlSi da damnaSaveTaTvis zi-

anis momtani araa. 1  germaniis konstitucia krZa-

lavs retroaqtiul cvlilebebs mxolod materi-

alur sisxlis samarTalSi. xandazmulobis vada 

gansjis sagani iyo mxolod saxelmwifos sa-

                                                        
1  GRUNDGESETZ FÜR DIE BUNDESREPUBLIK 

DEUTSCHLAND [GRUNDGESETZ] [GG] [BASIC LAW], 

May 23, 1949, Bundesgesetzblatt, Teil I [BGBl. I], art. 103 §2; 

STRAFGESETZBUCH [STGB] [PENAL CODE], Nov. 13, 

1998, BGBL. I. 
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marTlebriv devnasTan da ara konkretuli qmedebis 

dasjadobasTan mimarTebiT, igi warmoadgens sapro-

ceso samarTlis nawils, romelzec retroaqtivo-

bis mkacri SezRudvebi ar vrceldeba.2 

 

b. simarTle da samarTlianoba 

 

gansxvaveba materialursa da saproceso sa-

marTals Soris iZleva bevr saintereso ideas 

sisxlis samarTlis marTlmsajulebis filoso-

fiisa da politikis sferoSi. amaTgan me ganvixi-

lav mxolod erTs, kerZod ki, saproceso an mate-

rialur samarTlTan dakavSirebul garkveul fun-

damentur funqciebs.   

naTqvamia, rom samarTlianoba aris materialuri 

samarTlis paradigma, xolo simarTle ki _ sapro-

ceso samarTlis paradigma. rogorc yvela sxva 

debuleba sabolood jamdeba erT mokle formu-

laSi, es Tezisic SesaZloa gaxdes kamaTis sagani 

da ganapirobos araswori aRqma an interpretacia. 

Tumca, es Tezisi sisxlis samarTlebrivi proce-

durebze asaxvisaTvis, arsebuli formisa da samo-

mavlo ganviTarebisaTvis mniSvnelovan bazas iZleva. 

me Cems analizs davafuZneb kiTxvaze, _ Tu rogor 

                                                        
2  ix., 25, ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGE-

RICHTS [BVERFGE] [DECISIONS OF THE FEDERAL CONSTITU-

TIONAL COURT] 269 (284-85); 46 BVERFGE 188 (193). 



14 

SeiZleba simarTlis dadgena sisxlis samarTlis 

procesSi. 

sisxlis samarTlis procesis mizania simar-

Tlis Zieba, an sxva sityvebiT rom vTqvaT, im 

movlenebis aRmoCena, romlebic sasamarTlos mier 

ganixileba. sisxlis samarTlis procesis yvela 

wesi met-naklebad emsaxureba simarTlis dadgenis 

mizans: gamoZiebisa da mtkicebulebebis mogrovebasa 

da wardgenas; gamoZiebis, sasamarTlo procesisa da 

apelaciis Tanmimdevrobas; amasTanave, saqmis war-

moebidan monawileTa gamoricxvisa da dumilis 

uflebis gamoyenebas. yvela es wesi mimarTulia 

simarTlis dadgenisken. Tu mosamarTleebi ver 

pouloben siamrTles, maSin verc materialur sa-

marTals iyeneb marTeulad.simarTle aucilebelia, 

Tumca samarTlianobis misaRwevad sakmarisi ar 

aris. yovelive es xazs usvams sisxlissamarTle-

brivi samarTlianobis miRwevaSi sisxlissamarTle-

brivi procedurebis mniSvnelobas. samoqalaqo sa-

marTlis sistemaSi mkvlevarebma tradiciulad ara-

saTanado mniSvneloba mianiWes saproceso sa-

marTals da samarTlis es nawili umniSvnelo, pe-

riferiul rolSi Caayenes. analogiurad, germanu-

li samarTlebrivi filosofia xangrZlivad iyo 

koncentrirebuli samarTalze, rogorc „samarTlis 

ideis“ sinamdvilisa da samarTlianobis  Semadgen-

el elementebze, igi ugulebelyofda simarTles, 

rogorc samarTlis winapirobas. SesaZloa 
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„simarTles“ germaneli filosofosebisTvis, rom-

lebic siRrmisaken, seriozulobisa da substancii-

saken miiswrafian, zedmetad epistemologiuri, 

analitikuri an pragmatuli datvirTvac ki aqvs. 

amJamad, germaniis konstitucis orive moTxovna da 

mimdinare diskursi samarTlebriv politikis 

Sesaxeb migviTiTebs im wesebis mniSvnelobaze, 

romlebic sisxlis samarTlis process gansaz-

Rvravs.  

 

g. adamianis Rirseba 

 

rogorc samarTlis fundamentur principebs, 

simarTlesa da samarTlianobas mivyavarT pirdapir 

adamianis Rirsebis principisaken. germaniis kon-

stituciis 1(1)-li muxlis Tanaxmad, xelisufle-

bis yvela Sto valdebulia pativi sces da daicvas 

adamianis Rirseba. am konceptualuri CarCos mixed-

viT, simarTlis Zieba sisxlis samarTlis procesSi 

SesaZloa gamoyenebul iqnas, rogorc adamianis 

Rirsebis principebis Sesabamisobis konkretuli da 

saswavlo magaliTi germanul sasamarTlo siste-

maSi.  

ori gansxvavebuli gza akavSirebs sisxlissa-

marTlebriv gamoZiebas adamianis Rirsebis princip-

Tan. pirvel yovlisa, simarTlis Zieba individu-

alur uflebebSi Carevas gulisxmobs. bralebulisa 

da mowmisgan informaciis daSinebiTa da Zalis 
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gamoyenebiT mopoveba SesaZloa simarTlis dadgenis 

xerxi iyos. Tu informaciis mopovebis ukidures 

formas _ wamebas, ganvixilavT, naTeli gaxdeba, 

rom simarTlis dadgenis procesSi garkveuli 

sazRvrebis arseboba aucilebelia.es SezRudvebi 

gansazRvrulia konstituciiT da ufro vrclad 

sisxlissamarTlebrivi procedurebiT. germaniis 

sisxlis samarTlis saproceso kodeqsi aRniSnavs, 

rom arcerTi adamiani ar unda gaxdes dakiTxvis 

obieqti da informaciis ubralo wyaro. 3  es mid-

goma Seesabameba im SemTxvevabsac ki, rodesac 

simarTlis dadgena sisxlis samarTlis procesi-

saTvis umniSvnelovanesia. amitomac, TiToeul ada-

mians aqvs ufleba, saxelmwifo struqturebis mier 

dakiTxvis dros daculi iyos zewolisgan.  

magaliTis gaTvaliswinebiT naTelia, rom si-

marTlis dadgenis procesi ar ganapirobebs sis-

xlissamarTlebrivi marTlmsajulebis gaumjobe-

sebas. msoflio arc ise martivi da pirdapiria. 

fundamenturi cnebebi kompleqsuria. isini ar 

momdinareoben erTi wyarodan da isini ar misdeven 

erT mimarTulebas _ TviT simarTlis cnebac ki. 

                                                        
3  STRAFPROZESSORDNUNG [STPO] [CODE OF CRIMINAL PROCE-

DURE], Apr. 7, 1987, BGBl. I at 1074, §136 (eWvmi-

tanilisaTvis dumilis uflebis miniWeba) da §136a (da-

kiTxvis konkretuli RonisZiebebis akrZalva) es 

yovelive pirdapir dakavSirebulia adamianis Rirsebis 

dacvasTan, romelic ZiriTadi kanonis pirvel muxlSia 

mocemuli. 
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mecniereba da xelovnebac ki yovelgvari Sez-

Rudvis gareSe aris daculi germaniis konstitu-

ciis mier. 4  Tumca, praqtikul qmedebebze unda 

arsebobdes garkveuli SezRudvebi, magaliTad, iseT 

SemTxvevebSi, rodesac xelovnebis an mecnierebis 

Tavisufleba winaaRmdegobaSi modis individualur 

uflebebTan. Tu mecnierebasa da xelovnebas, sak-

vebis moxmarebis an televiziis msgavsad, SeiZleba 

SezRudvebi hqondes, analogiuri midgoma SesaZloa 

iyos simarTlis ZiebasTan mimarTebiT sisxlissa-

marTlebrivi procedurebis warmoebisas. simarTlis 

Ziebis maqsimizacia sisxlis samarTlis procesis 

optimizacias ar utoldeba. Tumca, SesaZloa 

iTqvas, rom simarTlis Ziebis warmatebuli pro-

cesi misasalmebelia (rac, saboloo jamSi, 

sisxlis samarTlis procesis eToss warmoadgens!) 

manam, sanam individualuri uflebebi daculia. 

yovelive amas mivyavarT meore gzasTan, rome-

lic sisxlissamarTlebriv gamoZiebas adamianis 

RirsebasTan akavSirebs. simarTlis zRvargadasuli 

Ziebis procesSi adamianis Rirseba mxolod dacvis 

saSualeba ar aris. sisxlis samarTlis procesis 

germanuli koncefciis Tanaxmad, simarTlis Zieba 

agreTve warmoadgens adamianis Rirsebis dacvisa da 

ganmtkicebis erTgvar saSualebas. Tu simarTle 

samarTlianobis aucilebeli winapirobaa, maSin 

                                                        
4  GG art. 5§3. 



18 

advilia imis gageba, rom simarTlis gamoZieba unda 

moxdes imisTvis, rom braldebulisadmi mopyroba 

adamianis Rirsebis princips Seesabamebodes.mxolod 

im SemTxvevaSi, Tu procesi simarTlis dadgeniske-

naa mimarTuli, braldebuls aqvs imis garantia, 

rom misi gansja moxdeba konkretul faqtebze 

dayrdnobiT da ara sxvebis winaswari Sexedu-

lebebis gaTvaliswinebiT. mxolod mas Semdeg, rac 

sasamarTlo darwmundeba, rom ar arsebobs ara-

nairi eWvi braldebulis braleulobaSi, sasa-

marTlos SeuZlia gaacnos braldebulsa da sazo-

gadoebas, rom ganaCeni, samarTlianobis moTxovnebis 

Sesabamisad, efuZneba simarTles da rom bral-

debulTan mopyroba moxda sisxlis samarTlis 

procesis Sesabamisad da ar yofila Zalisxmeva 

raime konkretuli Sedegis miRwevis mizniT. 

 

II. simarTlis Ziebis optimizacia 

 

sisxlis samarTlis procesSi simarTlis Zieba 

SemzRudavi pirobebis aucilebeli winapirobaa. 

msgavsi pirobebi stabiluri da kargad gamarTle-

bulia, rac imas niSnavs, rom Sesabamisi faqtebi da 

movlenebi ar aris gamorkveuli ise yuradRebiT da 

srulyofilad, rogorc amas mecnieruli midgoma 

moiTxovs. sisxlis samarTlis procesSi simarTlis 

koncefcia gansxvavdeba simarTlis koncefciisagan, 
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romelsac yoveldRiur cxovrebaSi yovelgvari 

kiTxvis gareSe viRebT. 

 

a. simarTlis Ziebis samarTlebrivi dabrkole-

bebi  

 

germaniis sisxlis samarTlis saproceso ko-

deqsi simarTlis Ziebas ramdenime dabrkolebas 

uqmnis _ dabrkolebas, romelis gadalaxvac rTu-

lia. mciredi gazviadebiT SegviZlia vTqvaT, rom 

dabrkolebebi zRudavs informaciis mopovebis wy-

aros. es faqti ki badebs damafiqrebel kiTxvas, _ 

Tu ra saxis simarTle dgindeba sisxlis sa-

marTlis procesis warmoebis Sedegad.  

simarTlis Zebnisas pirveladi dabrkoleba 

eWvmitanilis dumilis uflebaSi mdgomareobs. ger-

manuli samarTlis mixedviT, mosamarTleebs ufl-

eba ara aqvT, gaakeTon negatiuri daskvna im faqti-

dan gamomdinare, rom eWvmitanili dumilis uf-

lebas irCevs. 5  SegviZlia vivaraudoT, rom bral-

debuli sisxlis samarTlis procesSi informaciis 

xelmisawvdomobis saukeTeso wyaros warmoadgens. 6 

                                                        
5  ix., 42 ENTSCHEIDUNGEN DES BUNDESGERICHT-

SHOFES IN STRAFSACHEN [BGHST] [DECI SIONSOF 

THEFEDERAL COURT OF JUSTICE IN CRIMINALMAT-

TERS] 139 (152) (1996); 45 BGHST 367 (2000). 
6 damajerebel sapasuxo arguments ar warmoadgens is 

faqti, rom mopasuxeebi, rogorc gamocdileba gviCvenebs, 

midrekilni arian Tavis dasacavad gaakeTon araswori 
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braldebulTan daaxloebul pirebs, gansakuTrebiT 

mis naTesavebs an meuRles ufleba aqvT, ar miscen 

Cveneba, xolo sasamarTlos da dakiTxvis nebismier 

mwarmoebels SeuZlia maT am uflebis gamoyeneba 

urCios. 7  amgvarad, maT aqvT ufleba, ar miscen 

Cveneba, Tumca SeiZleba bevri saintereso ram 

icodnen, faqtis Tu ara, braldebulis Sesaxeb 

mainc. sasuliero pirebi, damcvelebi, eqimebi, far-

macevtebi, advokatebi, sagadasaxado kon-

sultantebi, Jurnalistebi, sxva profesiis mqone 

adamianebi da maTi TanamSromlebi sargebloben 

uflebiT, Tavi Seikavon im informaciis gamxelis-

gan, romelic maT mier profesiuli saqmianobis 

Sesrulebis Sedegadaa mopovebuli. 8  da bolos, 

mowmes ufleba aqvs, uari Tqvas, pasuxi gasces 

kiTxvas, Tu pasuxis gacema mis an misi axloblis 

sisxlissamarTlebriv pasuxismgeblobas gam-

oiwvevs. 9  germanuli samarTali cnobs CvenebaTa 

privilegiebis vrcel CamonaTvals, romelic uz-

runvelyofs, rom maTi gamoyeneba raime saxis nega-

                                                                                          
gancxadebebi. aseve, mowmeebi yovelTvis sakuTari sur-

viliT ar laparakoben simarTles, roca Cvenebas ze-

wolis qveS  aZleven  an piradi interesebiT moqmedeben, 

rac xSirad xdeba. bolos da bolos, profesionali 

advokatebi ar arian sruliad umweonni, rodesac  

upirispirdebian  mcdar gancxadebebs. 
7 STOP §52. 
8 Id. §53. 
9 Id. §55. 
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tiur Sedegebs ar gamoiwvevs. Tumca, isic cal-

saxaa, rom eWvmitanilis an mniSvnelovani mowmis 

dumilma SesaZloa saqmis gadawyvetas xeli SeuSa-

los. 

da mainc, CvenebaTa privilegiebi vrclad da 

siRrmiseulad aris gamarTlebuli. eWvmitanilis 

mier dumilis gamoyenebas mxars uWers sakon-

stitucio samarTali. dumilis ufleba da Cvene-

baTa privilegiebi dafuZnebulia sam principze: 

piris legitimuri interesi gamoZiebis mimarT, 

sajaro interesi konkretuli profesiebis mar-

Tebuli funqcionirebisadmi da samarTliani sasa-

marTlos principi. 

germanuli samarTali, CvenebaTa privilegiebis 

gaTvaliswinebiT, aRiarebs, rom eWvmitanilTan da-

axloebuli pirebi winaaRmdegobaSi vardebian si-

marTlis Tqmasa da eWvmitanilTan mSvidobiani ur-

TierTobis SenarCunebas Soris. samarTali am 

winaaRmdegobis gadalaxvis saSualebas iZleva, rac 

mdgomareobs mowmisTvis Cvenebis micemis an Tavis 

Sekavebis arCevanis uflebis miniWebiT. mowmes 

ufleba aqvs, saxelmwifos mier warmoebul Ziebis 

process Tavi aaridos.  

kanoni aseve miuTiTebs, rom sasuliero pirebi, 

notariusebi da advokatebi klientebis saidumloe-

bebis Senaxvis gareSe ver SeZlebdnen profesiuli 

saqmianobis warmoebas. msgavsi profesiebis arseboba 

da Cvenebebis privilegiebiT maTi gamarTuli fun-
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qcionirebis daculoba sazogadoebis interesebSic 

Sedis. am mizniT, simarTlis Ziebis interesi  sax-

elmwifos mxridan SesaZloa samarTlianad SeizRu-

dos.  

da bolos, samarTliani sasamarTlos principi 

moiTxovs, Cvenebis miRebis mizniT ar ganoxir-

cieldes zewola eWvmitanilze da mowmes mieces 

ufleba, ar upasuxos dasmul kiTxvas Tu am 

kiTxvaze pasuxi sisxlissamarTlebrivi devnis saf-

rTxes qmnis. rogorc eWvmitanils, aseve, mowmes 

unda ecnobos maTi uflebebis Sesaxeb. es sakiTxi 

germanul sasmarTloSi  debatebis miRmaa.  

germanul samarTalSi aseve arsebobs wesebi, 

romelTa Tanamxmadac, eWvmitanilze an mowmeze 

zewolis, maT Soris, wamebis, daSinebis, ara-

marTebuli warmomadgenlobisa da dapirebebis Se-

degad miRebuli Cveneba mtkicebulebaTa CamonaT-

validan amoRebuli iqneba.10  

SesaZloa gaCndes kiTxva, rogor SeiZleba sasa-

marTlom daadginos simarTle, Tu mas sisxlis 

samarTlebriv procesSi amdeni dabrkoleba eqmneba. 

wamebis sruli akrZalva bolo dros germaniaSi 

kvlav gaxda gansjis sagani. am gansjis erT-erTi 

yvelaze miRebuli argumenti aris is, rom sisxlis 

samarTlis saproceso samarTali bralis dadas-

                                                        
10 Id. §136a. 
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turebas Zalian rTul dabrkolebebs uqmnis. 11  pi-

radad me am mosazrebas ar viziareb. germanulma 

policiam da prokuraturam nacisturi reJimis 

Semdeg, wamebis sruli akrZalvis pirobebSi, SeZ-

les TavianTi saqmis Sesruleba. es ki imas adas-

turebs, rom Cveni sistema ara mxolod dafuZnebu-

lia adekvaturi sisxlis samarTlis Teoriaze, 

aramed praqtikaSic funqcionirebs. 

mTlianobaSi, germanuli sistema sulgrZelia da 

adamianis uflebebisadmi Sesaferis pativiscemas 

avlens. germanuli sisxlis samarTlis saproceso 

samarTali ara mxolod qebas imsaxurebs, aramed 

cxadyofs im faqts, rom germanuli konstituciis 

mier dadgenili standartebis Tanaxmad, samarTlis 

Zieba ar SeiZleba iyos sisxlis samarTlis pro-

cesis ZiriTad da miT umetes, _ misi erTaderTi 

mizani. metic, germanulma federalurma sasa-

marTlom didi xnis win ganacxada, rom simarTlis 

Zieba ar unda moxdes sixlissamarTlebrivi proce-

durebis nebismier fasad. 12  simarTlis Zieba unda 

mowesrigdes da ganaxldes damcavi principebis 

Tanaxmad, romlebic Cveni samarTlebrivi kul-

turis birTvs ayalibeben. Tu simarTlis Zieba Sez-

Rudvebis gareSe, arsebuli sazRvrebis gada-

                                                        
11 eqstremalur viTarebebSi wamebis nebadamrTveli 

gancxadebebisaTvis ix., Rolf-DietrichHerzberg, Folterund 

Menschenwürde, 60 JURISTENZEITUNG 321, 2005. 
12 ix., 14 BGHST 358 (365), 1960. 
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WarbebiT mimdinareobs irRveva ZiriTadi sakon-

stitucio Rirebulebebi, Sesabamisad, SesaZloa 

individualur uflebebs safrTxe Seeqmnas da didi 

ziani miadges rogorc mniSvnelovan profesiebs, 

ise samarTliani sasamarTlos princips. 

 

b. simarTlis koncefcia 

 

CvenebaTa privilegiebis CamonaTvali da bral-

debulis ufleba badebs kiTxvas, Tu ra saxis 

simarTlis dadgenaa SesaZlebeli am dabrkolebebiT 

savse gzaze. sasamarTlo procedurebis Sedegad 

dadgenili faqtebis aRweriloba namdvilad aRwers 

„realur“, „istoriul“ simarTles? da ra xdeba 

marTlmsajulebaSi Tu sisxlis samarTlis pro-

cesis Sedegad miRebuli Sedegebi srulad sando 

ar aris? sisxlis samarTlisa da procedurebis 

Teoretikosebi gamudmebiT fiqroben am kiTxvaze da 

sazogadoeba Tavis interess gamoTqvams maSin, 

rodesac maT sasamarTlo saqme aSinebs an maT emo-

ciebs exeba. xalxs uCndebda kiTxva, SesaZloa Tu 

ara sisxlis samarTlis marTlmsajulebam naTeli 

mofinos iseT istoriul movlenebs, rogoricaa 

nacisturi reJimis pirobebSi Cadenili danaSu-

alebi, aRmosavleT-dasavleT germaniis sazRvarze 

gaqcevis mcdelobis pirebis daxocvis an bavSvebze 

seqsualuri Zaladobis faqtebi?  
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sapasuxod, unda vaRiaro, rom sasamarTlos 

mier dadgenili faqti SerCeviTia da rTulia, 

masze dayrdnobiT sando isotriuli suraTis aRd-

gena. sisxlis samarTlis sasamarTlo istoriuli 

mkvlevarebisgan srulad gansxvavebul monacems 

eyrdnoba. sasamarTlos mizani ar aris ,,movlenis“ 

aRmoCena, is gamoavlens mxolod RonisZiebis im 

elementebs, romlebic danaSaulis elementebs 

Seesabameba. sisxlis samarTlis mosamarTlisTvis 

danaSaulis saerTo konteqsti mxolod zogadi 

informaciis wyaroa. mosamarTlis yuradReba 

mimarTulia detalebze, romlebic sisxlis sa-

marTlisTvis relevanturia: Zaladoba, sakuTrebis 

dakargva da berketebis dakargva. swored amitom, 

sisxlis samarTlis iuristebi asxvaveben „sasa-

marTlo“ simarTles „substanciuri“ simarTlisgan. 

sisxlis samarTlis procesSi aRmoCenili simar-

Tle damokidebulia saZiebo programaze, romelic 

efuZneba sisxlis samarTalsa da sakonstitucio 

samarTals, xolo sasamarTlo simarTle SezRudu-

lia am saZiebo programiT. 

SeiZleba Tu ara, rom es SerCeviTi da fragmen-

tuli nawilis mqone simarTle iyos samarTliani 

gadawyvetilebis da eWvmitanilis gasamarTlebis 

saTanado safuZveli? pasuxi aris dadebiTi, _ di-

ax: sasamarTlo simarTles aqvs sakmarisi sa-

fuZveli sisxlis samarTlis msjavris dadebisTvis, 

miuxedavad imisa, rom es ar iqneba sakmarisi is-
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toriuli gadawyvetilebis misaRebad an/da amindis 

prognozis dasadgenad. mizezi mdgomareobs imaSi, 

rom sisxlis saproceso samarTali Seicavs 

meqanizmebs, romlebic uzrunvelyofen samarTlis 

Ziebas ise, rom usamarTlo ganaCeni maqsimalurad 

Tavidan iqnes acilebuli. am meqanizmSi yvelaze 

mniSvnelovania ori principi, romlebic mimar-

Tulebas aZlevs mosamarTles, ixelmZRvanelos 

simarTlis fragmentebiT, rac gamoricxavs Sec-

domebis daSvebiT, uzustobebiTa da araswor war-

momadgenlobiT ganpirobebul zegavlenas eWvmitani-

lis sawinaaRmdego ganaCenis gamotanisas. es prin-

cipebia: „mtkicebulebaTa Tavisufali Sefaseba“ da 

“in dubio pro reo”.   

mtkicebulebis Tavisufali Sefasebis principi 

_ es is pasuxia, romelic evropis kontinentze 

moiZebna, mkacri da oficialuri mtkicebulebis 

wesebis Tanaxmad, yofili inkviziciuri sisxlis 

samarTlis procesSi. mtkicebulebis Tavisufali 

Sefasebis principi niSnavs imas, rom sasamarTlos 

SeuZlia miiRos gadawyvetileba mtkicebulebis 

nebismieri racionaluri Sefasebidan, romelic mim-

dinareobda uSualod sasamarTlo procesis msvle-

lobamde; mosamarTleTa Sinagani rwmeniT (rogorc 

frangebi amboben drouli rwmeniT), romlis meSve-

obiTac maT saSualeba eZlevaT Seafason faqtebi. 

ar arsebobs iseTi samarTlebrivi wesi, romelic 

daavaldebulebs mosamarTles, Seafasos  nebismieri 
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mtkicebuleba konkretulad, magaliTad, upi-

ratesoba mianiWos xuTi mowmis Cvenebas erT 

werilobiT dokumentTan SedarebiT an daujeros 

policielis Cvenebas, vidre braldebulis mtkice-

bas. germaniis uzenaesi sasamarTlos mosamarTleebi 

arc ise Tavisuflebi arian, rogorc amas princi-

pis dasaxeleba migviTiTebs. maT mtkicebulebis 

SefasebasTan dakavSirebiT detaluri ganmarteba 

unda gaakeTon, am ganmartebas ki Semdgom saapel-

acio sasamarTlo ganixilavs, romelic daadgens, 

Tu ramdenad marTebulia Sefaseba da ramdenad 

pasuxobs logikisa da gamocdilebis kanonebs.13  

erT-erTi upiratesoba mosamarTleTa mtkice-

bulebis Sefasebis TavisuflebaSi aris Sesaferisi 

fsiqologiuri mdgomareoba. Tavisufali Sefasebis 

principi saSualebas aZlevs mosamarTleebs, rom 

maT gaasamarTlon braldebuli maSinac ki, roca ar 

arsebobs didi raodenobiT mamxilebeli mtkice-

buleba, magram mtkicebuleba Tvisobrivad sakma-

risia imisaTvis, rom mosamarTle, sakuTari 

cxovrebidan gamomdinare, braldebulis damnaSaveo-

baSi darwmundes. samxilebis sakmarisobasTan da-

kavSirebuli mkacri wesebi ufro xelsayreli iyo 

                                                        
13  3 BGHST 213 (215) (1952); 14 BGHST 162 (1960). sasa-

marTlo praqtikis krebuli am sakiTxze ix., Hanns Engel-

hardt, in KARLSRUHER KOMMENTAR ZUR STRAFPRO-

ZESSORDNUNG  § 267, marginal notes 13-20 (Rolf Hannich ed., 6th 

ed. 2008). 
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braldebulisaTvis, Tumca zewolas ganapirobebda, 

radgan mosamarTleebs ar aZlevda saSualebas, gad-

awyvetileba simarTleze dayrdnobiT mieRoT. maga-

liTad, uZvelesi inkviziciuri procesis Tanaxmad, 

braldebulis gasamarTleba moxdeboda im Sem-

TxvevaSi, Tu braldebulis mier danaSaulis Ca-

denas ori TviTmxilveli daadasturebda. mas Sem-

deg, rac ramdenime danaSauli iqna Cadenili ori 

TviTmxilvelis winaSe, sasamarTlo iZulebuli 

gaxda, mtkicebulebebis wesisTvis gverdi aeara da 

amisTvis braldebulis aRiarebiTi Cveneba gamoiyena. 

aqedan gamomdinare, marTebulia Sexeduleba, rom 

wameba samxilebis wesebis pirmSoa. Tu arc TviTmx-

ilveli iyo adgilze da arc braldebuli aRi-

arebda raimes, braldebulis wameba eWvmitanilis-

gan aRiarebis miRebis alternatiul xerxad ganix-

ileboda.dRes, mtkicebulebis Sefasebis Tavisu-

flebis principis Tanaxmad, wameba aRar aris 

,,saWiro“, radgan sasamarTlos SeuZlia ganaCeni 

gamoitanos maSinac ki, roca TviTmxilveli ar 

arsebobs da arsebuli mtkicebulebebi mosamarT-

les sakmarisad miaCnia. braldebulis uflebebidan 

gamomdinare, mtkicebulebis Sefasebis Tavisu-

flebis principi misaRebi xdeba, radgan mosa-

marTleebi mtkicebulebis Sefasebisas xelmZRvane-

loben wesebiT, rac ara Sedegebis miRebas, aramed 

dasabuTebis saWiroebas usvams xazs.  
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moTxovna, romlis Tanaxmadac, mosamarTles 

eWvis safuZvelze SeuZlia braldebulis sasar-

geblo gadawyvetileba (in dubio pre reo) miiRos, 

Tavisufali Sefasebis principis gagrZelebaa. wesi, 

romlis mixedviTac, sasamarTlom eWvis SemTxvevaSi 

kiTxvis niSnis qveS unda adayenos braldebulis 

braleuloba, ar gansazRvravs wesebs an wesebis 

darRvevebs, Tumca yuradRebas amaxvilebs kon-

kretuli mosamarTlis fsiqologiur situaciaze. 

in dubio pre reo yuradRebas amaxvilebs mosa-

marTlis ndobaze, radgan eWvi ndobis mtruli 

Zmaa. germanul samarTalSi xdeba mxolod faqtebis 

moZieba; is ar vrceldeba eWvebze, romlebic ka-

nons, marTlmsajulebas an Tavad verdiqts Seexeba.  

mtkicebulebis Sefasebis Tavisuflebis princi-

pisa da in dubio pre reo-s wesebis dacvac ki ar 

iZleva garantias, rom sasamarTlo efuZneba ganaCe-

nis Sesaxeb „swor“ realobas (Tu gaviTva-

liswinebT imas, rom obieqturi „realoba“ ar-

sebobs _ rasac me ar veTanxmebi, radgan „realoba“ 

dafuZnebulia Sexedulebasa da meTodebze). amJamad, 

Cven unda vivaraudoT „realobis“ mcire nawili, 

romlis rwmenac unda eydnobodes moqmedi standar-

tebis empiriul mecnierebas. sasamarTlo simarT-

lisaTvis meti aRar moiTxoveba.   

mas Semdeg, rac sisxlis samarTlis procesis 

mimdinareobisas simarTlesa da adamianur Rirsebas 

Soris arsebuli kavSiris iuridiul safuZvlebs 



30 

Sevexe, minda, yuradReba gavamaxvilo bolo drois 

miRwevebze, romlebic sisxlis samarTlis warmoe-

basTanaa dakavSirebuli.  

 

III. bolo drois miRwevebi 

 

1980 wlis Sua periodidan germanulma sa-

marTalma, romelic saxelmwifos mier moqalaqeebis 

cxovrebaSi Carevas ukavSirdeba, mniSvnelovani 

cvlilebebi ganicada.es cvlilebebi, romlebic ara 

marto sisxlis samarTlis aramed policiis, sai-

dumlo samsaxurebisa da monacemTa dacvis kano-

nebzec gavrcelda, dasavleT evropis sxva qveyneb-

Sic gvxvdeba. islamuri terorizmis safrTxem ar 

ganapiroba, Tumca xeli Seuwyo am cvlilebebs.  
 

a. „riskis sazogadoeba“ da kontrolis saWi-

roeba 
 

axali samarTlebrivi ganviTareba moqalaqeebSi 

arsebul normatiul dezorientacias efuZneba. de-

zorientacia, romelic danaSaulis SiSsa da 

kontrolis saWiroebis SegrZnebas ganapirobebs, 

dakavSirebulia iseT sociologiur koncefciasTan, 

rogoricaa „riskis sazogadoeba“. 14  es koncefcia 

                                                        
14 Tavdapirveli monografia _ ULRICH BECK, RISIKO-

GESELLSCHAFT AUF DEM WEG IN EINE ANDERE MO-

DERNE, 1986. 
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iwyeba iqidan, rom dResdReobiT adamianebi sakuTar 

Tavs aRiqvamen kontrols miRma da riskebis gare-

moSi, rogoricaa: msoflio finansuri krizisi, 

garemos dabinZureba, ukontrolo migracia, axal-

gazrdobis Zaladoba, samsaxurebis dakargva, so-

cialuri kavSirebis Semcireba, terorizmi da or-

ganizebuli  danaSauli, omebi da omis safrTxeebi. 

es riskebi gansxvavdeba warsulSi CvenTvis kargad 

cnobili im riskebisagan, romelTa gakontrolebac 

individualuri piris mier SeuZlebeli iyo da 

rogorc Cans, gansakuTrebulad damangreveli aR-

moCnda. am riskebis kumulaciuri xelmisawvdomoba 

miiswarafvis iqiTken, rom moxdes rogorc indi-

vidualuri piris, aseve sazogadoebis winaaR-

mdegobis Zalis paralizeba. individualuri pirebi 

aseT dros panikaSi vardebian. isini saso-

warkveTilebi arian, maT sakuTar cxovrebaSi 

kontrolis aRdgena sWirdebaT. es survili iwvevs 

iracionalur reaqcias ise, rogorc Rame mTvrali 

dakargul saxlis gasaRebs daeZebs mxolod quCis 

farnis qveS da Tan amtkicebs, rom swored aq aris 

sinaTle. bevri adamiani zRudavs kontrolis Ziebas 

mxolod im arealiT, sadac misi aRdgena metad sa-

varaudoa. erT-erTi aseTi areali aris danaSauli. 

usafrTxoebisa da Tavisuflebis gauTavebel kon-

fliqtSi upiratesobam nel-nela usafrTxoebisken 

gadainacvla. axalma kanonmdeblobam, individu-

aluri Tavisuflebis fasad, yuradReba Sida 
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usafrTxoebis daxvewasa da gaZlierebaze gaamaxvi-

la.  

 

b. sisxlis samarTlis axali procesi 

 

sisxlis samarTlis procesis Sesaxeb germanuli 

kanonSi, romelic 1877 wliT TariRdeba, 15  da-

axloebiT 200-jer Sevida cvlilebebi, Tumca 

kanonis sruli reformireba ar ganxorcielebula. 

Tavisuflebis dakninebiT usafrTxoebis ganmtkice-

bis jer kidev axali tendenciis fonze, sakanon-

mdeblo yuradReba gamaxvilebulia sisxlis sa-

marTlis procesis sagamoZiebo safexurebze da 

saxelmwifos sagamoZiebo instrumentebis daxvewas 

ganapirobebs.es cvlilebebi nawilobriv sainfor-

macio teqnologiebis progresiTa da imavdroulad, 

sazogadoebis kontrolisken miswrafebiTaa gan-

pirobebuli. cvlilebaTa orive wyaro dakavSirebu-

lia erTmaneTTan: teqnologia sazogadoebas uaR-

resad efeqturi instrumentebiT kontrolisaken 

mouwodebs, xolo politikosebi mowadinebulebi 

arian, rom maTi gamoyeneba SesaZlebeli gaxdes. 

                                                        
15 STRAFPROZESSORDNUNG [STPO] [CODE OF CRIMINAL PROCE-

DURE], Feb. 1, 1877, REICHS- GESETZBLATT [RGBL.] 253. bevri 

cvlilebis Semdeg, sisxlis samarTlis saproceso ko-

deqsi xelaxla gamoqveynda 1987 wels, rogorc 
STRAFPROZESSORDNUNG [STPO] [CODE OF CRIMINAL PROCE-

DURE], Apr.7, 1987, BGBL. I at 1074. 
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sisxlis samarTlis saqmis gamoZiebisaTvis axali 

teqnologiebi xSirad gamoiyeneba, aseve damnaSa-

veebic iyeneben am instrumentebs da Sesabamisad, 

saxelmwifos am instrumentebis gamoyenebaSi Sez-

Rudva ar unda hqondes.  

„axali“ gamoZiebis procesSi maxasiaTeblebs So-

ris gamoirCeva ori Tviseba: misi saidumloeba da 

misi damokidebuleba winaswari eWvisadmi.   

 

1. saidumloeba 

 

germaniis sisxlis samarTlis saproceso ko-

deqsis originaluri versia dafuZnebuli iyo cne-

baze, romlis mixedviTac, sisxlis samarTlis gam-

oZieba unda Catardes eWvmitanilTa Tvalwin, sax-

elmwifo safosto momsaxurebis saSualebiT, 

patimrobaSi myof pirTa werilis CamorTmevis  

erTaderTi gamonaklisiT. 16  gamoZiebis yvela sxva 

aqtebi _ winaswari patimroba, eWvmitanilTa sxeu-

lis gamokvleva, Zieba, dapatimrebebi _ SeiZleba 

                                                        
16 STPO §99.  sisxlis samarTlis saproceso kodeqsis me-

100 muxlis Tanaxmad, eleqtronuli fostis konfiskacia 

moiTxovs sasamarTlo orders da mxolod mosamarTles 

SeuZlia gaxsnas da waikiTxos amoRebuli dokumentebi, 

sanam mosamarTle amis ganxorcielebis uflebas proku-

rors ar gadascems. amoRebuli dokumentebis gamgzavni 

da adresati unda iyvnen informirebulebi, magram in-

formaciis gamJRavneba SeiZleba gadaidos gamoZiebis 

interesebidan gamomdinare. (STPO §101, paras. 4&5). 
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dadasturebul iqnas eWvmitanilis  mier, maT amiT 

ara mxolod dauyovnebliv reagirebis saSualebas 

aZlevs, aramed acnobebs, rom isini eWqveS imyo-

febian. eWvmitanilebs SeuZliaT TavianTi qceva 

situacias Seusabamon da gamoZiebaze racionaluri 

reagireba moaxdinos.  

dResdReobiT, amis sapirispirod, sisxlis sa-

marTlis gamoZieba umeteswilad saidumlo Ziebas 

warmoadgens. sakanonmdeblo organo warmogvidgens 

axal sagamoZiebo RonisZiebas, romelic Segnebulad 

inaxeba saidumlod. 1968 wlidan satelefono mos-

menebiT warmodgeniT, 17  faruli saTvalTvalo Ro-

nisZiebebis arsenali TandaTan gafarTovda, maga-

liTad iwarmoeboda saubrebis saidumlo kontro-

li rogorc saxlSi,18 aseve gareT,19 xdeboda mona-

cemebis Segroveba individis satelefono saubrebi-

dan, 20  misi mobiluri telefonis erTeulis 

adgilmdebareobis mixedviT 21  da faruli poli-

cielebis gamoyeneba. 22  informaciis Segrovebis es 

axali teqnikuri saSualebebi xSirad gamoiyeneboda 

_ ra Tqma unda, es ar iwvevda winaaRmdegobas ma-

                                                        
17 Id. §100a. 
18 Id. §§100c&100f. 
19  Id. §100g, e.w. kontaqtis monacemebi moicavs Semosul 

zarebsa da saubrebis xangrZlivobas. 
20 Id. §100i. 
21  Id. §100i, pirisaTvis suraTebis gadaReba farulad 

saxlSi jer kidev ar aris nebadarTuli. 
22 Id. §110a. 
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nam, sanam dazaralebul pirTa individualuri 

uflebebi ar iqna uzrunvelyofili. erTi Sexed-

viT, TiTqos Cans, rom Cven valdebulebi varT, am 

cvlilebebs mivesalmoT. Tu sainformacio teqno-

logiis Tanamedrove instrumenti muSaobs, maSin 

mizezi gvaqvs, miviRoT, rasac isini akeTeben _ 

maSin maTi saqmianoba SesaZloa gagrZeldes 

simarTlis Ziebis perspeqtiviT sisxlis samarTlis 

procesSi. 

roca policiis mxridan mimdinareobs grZelva-

diani dakvirveba pirze, xorcieldeba misi sate-

lefono mosmenebi, an zogadad mosmenebi, aR-

niSnuls azri mxolod im SemTxvevaSi aqvs, Tu am 

pirebs ar  aqvT (zusti) codna aRniSnuli Ro-

nisZiebebis Sesaxeb. gamoZiebis am miznebisTvis misi 

gasaidumloeba ar aris martivi alternativa da 

eWvmitanils ar aqvs gamoZiebis Riad Catarebis 

subieqturi ufleba. miuxedavad amisa, sisxlis 

samarTlis Ziebis xasiaTi icvleba, rodesac yvela 

informaciis Sekreba xdeba malulad. rac yvelaze 

mniSvnelovania, is pirebi, romlebmac ar ician, rom 

maTze gamoZieba mimdinareobs, sul sxvagvarad 

iqcevian, vidre is pirebi, romlebic aRniSnulis 

Sesaxeb informirebulebi arian. rodesac eWvmi-

tanilebma ar ician, rom isini TvalTvalisa da 

dakvirvebis obieqtebi arian, maTi Tavdacvis Sanse-

bi mniSvnelovnad mcirdeba. ra Tqma unda, Sem-

TxveviTi ar aris, rom germaniis federaluri sa-
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konstitucio sasamarTlos bevri bolodroindeli 

ganCineba ZiriTadad sisxlis samarTlis saqmeebTan 

dakavSirebiT mkveTrad gatarebul saidumlo Ro-

nisZiebebs ukavSirdeba.23  

 

2. gamoZieba, romelic eWvmitanili pirebis miR-

ma xorcieldeba 

 

zogadad, germanuli saproceso kanonmdebloba 

iTvaliswinebda sxvadasxva RonisZiebis gatarebas 

mxolod im pirebis winaaRmdeg, romlebic pirdapir 

arian eWvmitanilebi danaSaulebriv saqmianobaSi. 

bolo wlebis ganmavlobaSi germanuli saproceso 

samarTali ukve iZleva imis saSualebas, rom 

sagamoZiebo RonisZiebebi ganxorcieldes ara mxo-

lod konkretulad eWvmitanilze, aramed mesame 

pirzec. es dramatuli ganviTareba jer kidev ar 

aris saTanadod aRiarebuli da miRebuli ger-

maneli Teoretikosebis mier. 

                                                        
23 ix., e.g., 109 BVERFGE 279 (323-25) (2004) (saxlebSi 

mosmena, meTvalyureoba); Bundesverfassungsgericht [BV-

erfG] (federaluri sakonstitucio sasamarTlo), ], Aug. 

22, 2006, NEUE JURIS- TISCHE WOCHENSCHRIFT [NJW] 351, 

2007 (meTvalyureoba mobiluri telefonis adgilmde-

bareobis gamoyenebiT); BVerfG, Apr. 18, 2007, NJW 2749, 

2007  (interesebis damcveli advokatis telefonis saS-

ualebiT meTvalyureobis warmoeba); 120 BVERFGE 274 

(2008) (personalur kompiuterze faruli onla-

inmeTvalyureoba). 
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pirad cxovrebaSi iseTi saxis Careva, rogori-

caa Cxreka da satelefono mosmenebi, saWiroebs 

ara mxolod sakanonmdeblo safuZvlebs (romelsac 

iTvaliswinebs sisxlis samarTlis saproceso ko-

deqsi), aramed arsebiT dasabuTebasac. rogorc we-

si, aseTi intervenciebi gamarTlebulia safuZvli-

ani eWviT, rom pirma Caidina sisxlissamarTle-

brivi qmedeba, rac gamoZiebas saWiroebs, amitom 

gamoZiebis Tanamedrove meTodebi gamoZiebis gacil-

ebiT farTo qsels iTvaliswinebs. Tu mosasmeni 

aparatura damagrebulia telefonze an piris 

saxlSi damagrebulia faruli mikrofoni da ka-

mera, teqnikuri TvalsazrisiT SeuZlebelia, rom 

mesame piri, romelic ar aris damnaSave, eWvmi-

tanili da esaubreba eWvmitanils ar moxvdes am 

TvalTaxedvis areSi, „sxva gza ar arsebobs“. am 

SemTxvevaSi avtomaturad xdeba im piris ufle-

bebis darRveva, romelic eWvmitanili ar aris da 

raime saxis kriminalur qmedebaSi ar monawileobs. 

arateqnologiur konteqstSiac ki, romelic 

eWvmitanilis identificirebas exeba, germanuli sa-

marTali uflebas iZleva, moxdes araeWvmitanili 

piris identificireba „im mizniT, rom es auci-

lebelia sisxlis samarTlebrivi darRvevis  gamo-

ZiebisTvis“.24 rodesac piri xvdeba im pirTa siaSi, 

„romlebzedac policia TvalTvals axorcielebs“25 

                                                        
24 STPO §163b, para. 2 
25 Id. §163e, para. 3. 
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da mas  policia gaaCerebs, sul advili Sesa-

Zlebelia, misi Tanmxlebi piris saidentifikacio 

monacemebic iqnes mopovebuli. sisxlis samarTlis 

saproceso kodeqsis 111(1)-e abzaci policias 

uflebas aniWebs, sasamarTlos nebarTvis sa-

fuZvelze, gzebze blokpostebi ganaTavsos danaSau-

lis gamoZiebis mizniT. am dros yvelam unda mis-

ces policias saSualeba, Caataros gamoZieba, Sea-

mowmos misTvis saintereso yvela piri, daadginos 

maTi identoba da gaCxrikos rogorc uSualod 

piri, ise misi nivTebi. pirovnebis uflebebis aseTi 

darRveva, roca es pirovneba ar aris eWvmitanili,  

ar aris trivialuri. aranairi sagamoZiebo inter-

esebi da policiis Zlieri survili, gamoavlinos 

da aRkveTos danaSaulebrivi qmedeba, saxelmwifos 

mxridan aseT uxeS Carevas ar amarTlebs. 

mimaCnia, rom saxelmwifos mxridan kanon-

mdeblobaze dafuZnebuli uflebebis aseTi uxeSi 

darRveva gaumarTlebelia da amazrzeni samarTlis 

uzenaesobaze dafuZnebul samarTlebrivi saxelm-

wifoSi (Rechtsstaat). rogorc ki piris mimarT 

aRiZvreba eWvi, amas moyveba garkveuli Ro-

nisZiebebis gatareba, ramac SeiZleba migviyvanos 

piris uflebebis darRvevis gamarTlebamde sisxlis 

samarTlis saqmis warmoebis konteqstSi. sisxlis-

samarTlebrivi gamoZieba eWvmitanilis gareSe ar 

Seesabameba mis Teoriul dasabuTebas. 



39 

ra Tqma unda, arsebobs gamoZiebis Catarebis 

pragmatuli saSualebebi, rodesac ar arsebobs 

eWvmitanili. am SemTxvevaSi dazaralebuli piri 

uflebamosilia, informirebuli iyos aseTi Sem-

Txvevis Sesaxeb, raTa man gamoZiebis Semdegi war-

moeba ar Seaferxos. aseve SesaZlebelia moxdes 

monacemTa waSla an maTi xelmisawvdomobis Se-

ferxeba. 26  magram es SemTxvevebi emsaxureba mxo-

lod zianis minimumade dayvanas, rac ukve ganxor-

cielda. Tumca aseT pragmatul midgomasac ki Seu-

Zlia gamoiwvios mniSvnelovani praqtikuli siZne-

leebi. magaliTad, rodesac federaluri sasa-

marTlo acxadebs, rom faruli mosmeniT miRebuli 

informacia ar SeiZleba iyos gamoyenebuli, ro-

desac igi exeba „konfidencialurobis ZiriTad 

areals“, 27  sakiTxi, rogor unda gaumklavde am 

dacul nawils, TiTqmis gadauWreli rCeba. rogor 

unda mixvdes policiis oficeri, rom qali an 

mamakaci, romelic Tavisi saxlis samzareuloSi 

                                                        
26  ix., e.g., STOP §101, para. 8: rodesac Catarebuli 

operaciebidan mopovebuli piradi informacia aRar iqneba 

saWiro gamoZiebisaTvis an Catarebuli RonisZiebis gan-

saxilvelad, isini dauyovnebliv unda waiSalos. magram 

ix., STPO-s $477 para. 2-is meore winadadeba, sadac 

miTiTebulia, rom nebadarTulia gamoZiebis procesSi 

,,SemTxveviT~ amoRebuli mtkicebulebis gamoyeneba sxva 

saqmeSi, Tuki winamdebare mtkicebulebebis kanonierad 

mopovebis ufleba daSvebulia. 
27 109 BVERFGE 279 (323-25) (2004). 



40 

zis, saubrobs danaSaulze da ara saWmlis 

momzadebaze? policiis oficerma, romelic usmens 

pirad saubrebs, unda Sewyvitos mosmena Tu sa-

ubari iRebs „udanaSaulo“ saxes? _ Tu ki, maSin, 

rodis unda mixvdes da gaigos man, rodis daiwyebs 

piri, romelzedac mosmena xorcieldeba, gamo-

ZiebisTvis saWiro da mniSvnelovan saubars? 28 

yvela es Riad darCenili sakiTxi warmoaCens piris 

pirad sferoSi usazRvro Carevis mcdelobis 

Tandayolil problemas.   
 

g. molaparakebebi sisxlis  samarTlis pro-

cesSi 
 

saproceso SeTanxmeba dRevandeli germanuli 

sisxlis samarTlis procesis erT-erTi maxasi-

aTebelia, romelsac marTavs prozelitebis brbo 

WeSmaritebis ZiebisTvis sasargeblo SeuzRudaobis 

saxeliT. germanuli saproceso SeTanxmebiT, sasa-

marTlo braldebuls sTavazobs, aRiaros dana-

Sauli, xolo sanacvlod, mas msubuq ganaCens hpir-

                                                        
28  federaluri sakonstitucio sasamarTlos ganCinebis 

aRsasruleblad, sakanonmdeblo xelisuflebam miiRo 

STPO-s 100c para. 5-is Sesworebuli versia: `meT-

valyureoba da Cawera (dialogis) dauyovnebliv unda 

Sewydes maSin, rodesac SeimCneva niSnebi, rom meT-

valyureoba Seexeba pirad cxovrebas. aRniSnuli sityvebi 

dauyovnebliv unda waiSalos Canaweridan. amgvari 

Sinaarsis mqone informacia ar unda iqnes mtkicebulebad 

gamoyenebuli~. 
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deba. sasjelis maqsimaluri simkacre ganisazRvreba 

mxareebsa da sasamarTlos Soris molaparakebebis 

saSualebiT.29 

im sferoebSi, sadac WeSmaritebis Zieba Sromat-

evadi da rTulia (magaliTad, danaSauli biznesis 

sferoSi da organizebuli danaSauli), sisxlis 

samarTlis praqtikaSi Camoyalibda tendencia, saq-

mis warmoeba ganxorcieldes ara dadgenili lex 

artis-iT, aramed maTi gamartivebiTa da Semoklebis 

gziT. molaparakebebi fokusirebulia WeSmaritebis 

Ziebis mokle Wrilze, kerZod, braldebulis 

uflebebis SezRudva Semdgomi mtkicebulebebis 

mopovebis mizniT. 30  damatebiTi mtkicebulebebis 

moTxovna, Tu aRniSnul procesSi CarTulia kompe-

tenturi advokati, sasamarTlos gaWianurebis Zli-

er iaraRs warmoadgens, rac sakmaod aSfoTebs 

mosamarTles da zegavlenas axdens droze. aqedan 

gamomdinare, sasamarTloebs dacvis mxaris advo-

katTan (da prokurorTan) SeTanxmebebis miRwevis 

interesi aqvT, raTa Tavidan aicilon mtkicebule-

baTa warmodgenis moTxovna an mtkicebulebaTa 

wardgena mTlianobaSi.  

                                                        
29 ix., STPO §257c, para. 2. 
30  STPO-s $244 para. 3-is mixedviT, sasamarTlos Seu-

Zlia uari ganacxados mxaris Suamdgomlobaze, moisminos 

mowmeebis umniSvnelo safuZvlis mqone Cveneba 

(mravalsityvaoba, saqmeze Seusabamo kiTxva an kanonis 

sawinaaRmdego). 
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aRniSnul molaparakebebs, ra Tqma unda, aqvs 

garkveuli xarvezebi da riskebi. es arRvevs sasa-

marTlos sajaroobis princips, radgan, rogorc 

wesi, molaparakebebi imarTeba „ukana oTaxSi“ da 

ara sajarod. gansakuTrebiT sariskoa molapa-

rakebebi, rodesac braldebulebi udanaSauloni 

arian. maSin xangrZlivi sasamarTlo procesebis 

Semdeg pirma SeiZleba danaSauli aRiaros da yalbi 

Cveneba misces ufro mZime sasjelis acilebis miz-

niT.31 

sisxlis samarTlis Teoretikosebi, mosa-

marTleebi da sakanonmdeblo  organos wevrebi 

didi xania ganixilaven da eZeben am dilemidan 

gamosavals. 32  dRes bevr praqtikos iurists da 

zogierT sadamsjelo procedurebis Teoretikoss 

sjera, 33  rom molaparakebebi aris braldebulis 

                                                        
31  `garigebul~ SemTxvevebSi cru aRiareba SesaZloa 

gamowveuli iyos sxva pirovnebebis, magaliTad, mopasux-

is advokatis, zewoliT. 
32  aRniSnuli `praqtikis~ zogadi mimoxilvisa da 

garCevisaTvis, ix., DIE PRAXIS DER ABSPRACHEN IN 

WIRTSCHAFTSSTRAFVERFAHREN (Karsten Altenhain et 

al. eds., 2007); Eberhard Kempf, Gesetz- liche Regelung von 

Absprachen im Strafverfahren? Oder: Soll Informelles formal-

isiert werden?, STRAFVERTEIDIGER, 2009. 
33 ix., Matthias Jahn & Martin Müller, Der Widerspenstigen 

Zähmung-Aktuelle Gesetz gebungsvorschläge zu den Urteilsab-

sprachen im Strafprozess, 2006 JURISTISCHE AUSBILDUNG 

681; Herbert Landau & Ralph Bünger, Urteilsabsprache im 

Strafverfahren, 2005 ZEITSCHRIFT FÜR RECHTSPOLITIK 

268; Gunther Widmaier, Die Urteilsabspracheim Strafprozess-



43 

sisxlis samarTlis pasuxismgeblobaSi micemis er-

TaderTi saSualeba (rac sisxlis samarTlis far-

glebs garkveulwilad afarToebs).  mas Semdeg, 

rac federalurma sasamarTlom 34  iseve, rogorc 

kanonmdeblobam,35 sasamarTlo molaparakebebi kano-

nierad scno, Cndeba kiTxva, aris ki aseTi mo-

laparakebebi WeSmaritebis damdgeni sisxlis sa-

marTlis warmoebaSi. pasuxi naTelia: simarTlis 

koncefcia gaxda fataluri. germanuli sisxlis 

samarTlis procesis struqturul konteqstSi, 

molaparakebebi, simarTlis Ziebis sistematuri 

TavSekavebis garda, arafers niSnavs. sabolood, 

braldebuli dakavebulia da sasjeli esjeba ara 

imitom, rom damnaSavea, aramd imitom, rom misma 

warmomadgenelma urCia, eRiarebina danaSauli. aRi-

areba da ara simarTle aris braldebisa da mis-

                                                                                          
ein Zukunftsmo-dell? 2005 NEUE JURISTISCHE WOCH-

ENSCHRIFT, 1985. 
34 federaluri marTlmsajulebis sasamarTlos pirveli 

gadawyvetileba, romelmac gansazRvrul farglebSi aRi-

ara sasamarTlo molaparakeba, warmodgenil iqna 1997 

wels 43 BGHST 195 (1997)-Si. 
35 kanonmdeblobam warmoadgina STPO §257-C 2009 wels. 

axali debuleba akanonebs da adasturebs sasamarTlos, 

mosarCeles da mopasuxes Soris sasamarTlo mo-

laparakebebis mowesrigebas. germanuli debatebis mimox-

ilvisTvis ix., Thomas Weigend, Plea Bargaining in Germa-

ny, in CURRENT TRENDS IN CRIMINAL PROCEDURE  

AND EVIDENCE: ACOLLECTION OF ESSAYS IN HONOR  

OF PROFESSOR ELIAHU HARNON 265 (Anat Horovitz & 

Mordechai Kremnitzer eds.,2009). 
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jili ganaCenis safuZveli. am fenomenis analizi 

dagexmarebaT, mixvdeT simarTlis Zebnis Rirebu-

lebas. maSin, rodesac erTni SeiZleba mixvdnen, am 

aRiarebam da gaWianurebulma molaparakebebma ram-

denad SeiZleba daazaralos germanuli sisxlis 

samarTlis procesi, meoreni SeiZleba mixvdnen, Tu 

ramdenad mniSvnelovania da Rirebulia simarTlis 

dadgenis koncefcia (ufro swored rom vTqvaT,  

mniSvnelovani da Rirebuli iyo). 

 

IV. daskvna 

 

ganvixileT ra sisxlis samarTlis procesSi 

simarTlis Ziebis tradiciebi da simarTlis sis-

xlis samarTlis koncefciis Sedegebi, axla 

SegviZlia ukeTesad SevafasoT germanuli sisxlis 

samarTlis procesis ganviTarebis etapebi. erTi 

mxriv, Cven varT sisxlis samarTlis saqmeebSi 

biurokratiuli, aRiarebaze dafuZnebuli dispozi-

ciis sasargeblod simarTlis Ziebis Rirebulebis 

mitovebis mowmeni. meore mxriv, vxedavT simarTlis 

Ziebis ganviTarebas optimizaciisken. Tumca si-

marTlis Ziebis ufro efeqturi meTodebis daner-

gva sulac ar aris optimizacia sisxlis sa-

marTlis procesSi. simarTlis Zieba sisxlis sa-

marTlis procesis erTaderTi mizani ar aris. 

simarTlis dadgena aris im pirebis uwyveti da 

fundamenturi saproceso ufleba, romlebic 
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monawileobas iReben sisxlis samarTlis procesSi. 

es saproceso uflebebi miznad isaxavs adamianis 

Rirsebis dacvas da isini gansazRvravs sa-

marTliani sasamarTlos cnebis farglebs.ar unda 

dagvaviwydes, rom sisxlissamarTlebriv mtkice-

bulebaTa samarTlis mdgomareoba qveynis sa-

marTlebrivi kulturis mdgomareobas gansazRvravs.  

 


