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winaTqma

adamianis uflebaTa erovnuli Tu saerTaSoriso instrumentebi 

icnoben mTel rig garantiebs adamianis Tavisuflebebis sxvadasxva 

aspeqtebis dasacavad, rogoricaa gamoxatvis Tavisufleba, gadaa-

dgilebis Tavisufleba, religiis Tavisufleba, da sxva. Tumca, am 
uflebebis miRma, romelTa gansakuTrebuli mniSvneloba kacobrio-

bisTvis mZime gamocdilebebis wyalobiT gaxda naTeli, adamianebi 

iReben gadawyvetilebebs SedarebiT umniSvnelo qmedebebTan dakav-

SirebiT, rogoricaa cxenis jiriTi an mtredebis gamokveba. amgvari 

qmedebebi SeiZleba ar emsaxurebodnen raime mniSvnelovan socialur 

mizans (rogoricaa magaliTad gamoxatvis Rirebuleba demokratiuli 

mmarTvelobisTvis), Tumca maTi Rirebuleba individis personaluri 

ganviTarebisTvis sruliad Seufasebelia raime garegani, obieqturi 

kriteriumebiT.
ra icavs adamianis Tavisuflebis amgvar gamovlinebebs, romelic 

konkretuli konstituciuri uflebebis dacul sferoSi ar xvdeba? 
saqarTvelos da germanis konstituciebs da maTTan dakavSirebul 

sasamarTlo praqtikas am kiTxvaze calsaxa pasuxi aqvT: pirovnebis 

Tavisufali ganviTarebis ufleba, romelic, sxva funqciebTan erTad, 
icavs adamianis moqmedebis zogad Tavisuflebas. pirovnebis ganvi-

Tarebis uflebas adamianis uflebaTa evropuli sasamarTlo adamia-

nis uflebaTa konvenciis me-8 muxlis farglebSi, piradi cxovrebis 

pativiscemis uflebidan kiTxulobs damoukidebeli samarTlebrivi 

safuZvlis ar arsebobis gamo; amerikis SeerTebuli Statebis uzenaesi 

sasamarTlo ki jerovani proceduris arsebiTi garantiis safuZvelze 

icavs individis e.w. rezidualur Tavisuflebas (aSS-s konstituciis 

me-5 da me-14 Sesworebebis Sesabamisi klauzulebi).
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winamdebare kvleva swored am iurisdiqciebs mimoixilavs da iswra-

fvis pasuxebi moipovos or ZiriTad kiTxvaze: 1. rogor gansazRvra-

ven sasamarTloebi pirovnuli avtonomiis farglebs? 2. ra testebis 

gamoyenebiT amowmeben sasamarTloebi pirad avtonomiaSi Carevisas 

saxelmwifos qmedebebs da rogor aRweven balanss individis Tavisu-

flebasa da koleqtiur saWiroebebs Soris?
am SedarebiT-samarTlebrivi kvlevis farglebSi uflebis Sinaar-

sisa da Sesabamisi standartebis sistemuri ganxilva Tavis mxriv em-

saxureba saqarTvelos konstituciis me-16 muxliT daculi uflebis 

potencialis warmoCenas Semdgomi sakonstitucio samarTalwarmoebis 

miznebisTvis. aq ganxiluli praqtika sakmaod TvalsaCinod axdens 

imis ilustrirebas, Tu ramdenad gansxvavebuli, winaaRmdegobrivi 

da rTuli socialuri sakiTxebi SeiZleba moxvdes individis piradi 

Tavisuflebisa da avtonomiis dacvis sferoSi, STamomavlobis yolis 

fundamenturi uflebiT dawyebuli marixuanas rekreaciuli miznebiT 

moxmarebiT damTavrebuli. imeds vitovebT, rom kvleva daexmareba 

samarTalwarmoebis yvela monawiles am rTul kiTxvebze pasuxebis 

Ziebis procesSi da STagonebac iqneba maTTvis samarTalwarmoebis 

axali mimarTulebis ganviTarebisTvis. swored es warmoadgenda am 

kvlevis pirvelad mizans. 
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I.  mTavari mignebebis mimoxilva

pirovnebis Tavisufali ganviTarebis uflebis winamdebare Sedare-
biT-samarTlebrivi kvleva miznad isaxavda rogorc uflebis Sinaar-
sisa da Sesabamisi konstituciuri standartebis sistemur ganxilvas, 
aseve am uflebis potencialis warmoCenas Semdgomi sakonstitucio 
samarTalwarmoebis miznebisTvis. am mxriv mniSvnelovania saqarTve-
los sakonstitucio sasamarTlos am droisTvis SedarebiT mwiri, 
Tumca mzardi praqtikis analizi da konstituciuri doqtrinisa Tu 
praqtikis im problemuri sakiTxebis gamokveTa, romelic axla an 
momavalSi SeiZleba xels uSlides mocemuli uflebis srulfasovan 
realizacias sakonstitucio sasamarTlo kontrolis gziT. kvlevis 
Sedegebi SesaZlebelia SevajamoT Semdeg sakiTxebTan mimarTebiT: 

Tavisufali ganviTarebis uflebis rezidualuri  
an rezidualur-Semavsebeli buneba

saqarTvelos sakonstitucio sasamarTlos arsebuli praqtika ixreba 
Tavisufali ganviTarebis uflebis rezidualur garantiad miCnevisken, 
kerZod ki aRniSnuli uflebis dacul sferoSi aqcevs mxolod Tavisu-
flebis im elementebs, romlebic sxva specialuri uflebebiT ar aris 
daculi. gamonaklisia piradi cxovrebis ufleba, romelic arasrulad 
aris daculi konstituciis me-20 muxliT. aSS-s uzenaesi sasamarTlos 
praqtikac Tavisuflebis rezidualur garantias ar iyenebs Semavsebeli 
mizniT. erTi mxriv es midgoma xels uwyobs rogorc samosamarTlo 
TviTSezRudvas ise standartebis sicxadesa da simartives. Tumca, 
SesaZlebelia Semavsebel funqciaze srulad uaris Tqmam gaauaresos 
uflebebis dacvis standarti. am mxriv, sagulisxmoa germaniis fede-
raluri sakonstitucio sasamarTlos praqtika Tavisufali ganviTarebis 
uflebis Semavsebeli funqciiT gamoyenebis Sesaxeb sxva konstituciur 
uflebebTan mimarTebiT. Tumca xazgasasmelia, rom germaniis ZiriTad 
kanonSi Tavisufali ganviTarebis uflebas gacilebiT ufro myari da 
gamokveTili struqturuli kavSirebi aqvs sxva konstituciur ufle-
bebTan vidre saqarTvelos konstituciaSi. 
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Tavisufali ganviTarebis uflebiT daculi sfero  
da misi gansazRvris sirTuleebi 

am mxriv mniSvnelovania, rom saqarTvelos, iseve rogorc germaniis 
da aSS-s rezidualuri Tavisuflebis garantiebi ZiriTadad Ria saxiTaa 
warmodgenili. damatebiT unda aRiniSnos, rom piradi cxovrebisa da 
piradi ganviTarebis uflebebTan erTad, es rezidualuri garantie-
bi moqmedebis zogad Tavisuflebasac moicavs, rac mniSvnelovnad 
afarToebs uflebiT dacul sferos. SedarebiTi analizidan vlindeba 
daculi sferos SezRudvis ori strategia: erTi maTgani mocemulia 
adamianis uflebaTa evropuli sasamarTlos praqtikaSi. imis gamo, 
rom adamianis uflebaTa evropuli konvenciis me-8 muxli pirad da 
ojaxur cxovrebas icavs, pirovnuli ganviTareba piradi cxovrebis 
aspeqtadaa miCneuli da moqmedebis zogadi Tavisufleba amgvaradaa 
gamoricxuli dacvis sferodan. saqarTvelos SemTxvevaSi aRniSnuli 
ver iqneba gamosadegi Tavisufali ganviTarebis specialuri dacvis 
gamo. saqarTvelosTvis problemuri iqneba aseve aSS-s uzenaesi sasa-
marTlos erTi midgoma rezidualuri TavisuflebiT daculi sferos 
SemosazRvraze im uflebebiT, romelic „samarTlebrivi istoriiTa 
da tradiciiT~ aris ganmtkicebuli, aseTi tradiciis simwiris ga-
TvalisiwinebiT. 

sagulisxmoa qarTuli praqtikisTvis, Tumca aranakleb problemuri 
SeiZleba iyos germaniis federaluri sakonstitucio sasamarTlos 
midgoma, romelic uflebis dacul sferoSi moqcevis mxriv naklebi 
simkacriT gamoirCeva, Tumca Semowmebis standartebis intensivobis 
gradaciis gziT aRwevs imas, rom dacul sferoSi moqceuli Tavisufle-
bis mniSvnelovani nawili ver iRebs saTanado konstituciur dacvas, 
ufro zustad ki, sajaro xelisufleba advilad axerxebs masSi Carevis 
gamarTlebas. aq sagulisxmoa, rom germaniaSi uflebis konstituciuri 
reglamentacia uflebas xazgasmiT konstituciuri wesrigis Sesabamis 
CarCoSi aqcevs, romelic sasamarTlos praqtikaSi Zalian farTod aris 
ganmartebuli. saqarTvelos konstituciis me-16 muxli ar icnobs msgavs 
konstituciur-samarTlebriv SezRudvas da Sesabamisad me-16 muxli 
ufro farTo dacul sferos unda gulisxmobdes.

am mxriv mniSvnelovania germaniis federaluri sakonstitucio 
sasamarTlos praqtika Tavisufali ganviTarebis uflebis „absolu-
turad daculi birTvis~ da uflebiT daculi piradi, socialuri 



I.  mTavari mignebebis mimoxilva

13

da intimuri cxovrebis sivrceebis Teoria, e.w. „sferoebis Teoria~. 
aRniSnuli erTi mxriv miuTiTebs germanuli praqtikis doqtrinul 
daxvewilobaze, Tumca mxedvelobidan ar unda gamogvrCes, rom am 
detalurobas xSirad sulac ar axlavs praqtikuli sicxade da kons-
tituciuri dacvis miRma am doqtrinuli meqanizmebis meSveobiT 
dacul sferoSi moqceuli mravali komponenti rCeba. 

 
uflebaSi Carevis Semowmebis standartis simkacre:  

erTgvarovneba Tu gradacia?

arsebuli mdgomareobiT, saqarTvelos sakonstitucio sasamarT-
lo iyenebs Tavisufali ganviTarebis uflebaSi Carevis Semowmebis 
erTianad mkacr proporciulobis standarts. msgavsi midgomaa aSS-s 
konstituciur iurisprudenciaSic, imdenad ramdenadac fundamentu-
ri uflebebis (maT Soris rezidualuri garantiidan „amokiTxulis~ 
mimarTac) erTiani mkacri Semowmebis standarti moqmedebs. adamia-
nis uflebaTa evropuli sasamarTloc erTian tests iyenebs, Tumca 
sasamarTlos gaaCnia testis SigniT intensivobis maregulirebeli 
iurisprudenciuli da doqtrinuli meqanizmebi. rogorc ukve vaxse-
neT germaniis federaluri sakonstitucio sasamarTlo daculi sfe-
ros diferencirebis adekvaturad iyenebs Semowmebis gansxvavebuli 
simkacris testebs. pirovnebis Tavisufali ganviTarebis uflebaSi 
Carevis Sefasebisas Tu sasamarTlo problemas socialur sferos 
miakuTvnebs gamoiyeneba martivi testi, piradi sferosadmi problemis 
mikuTvnebisas da Carevis maRali intensivobisas gamoiyeneba mkacri 
testi, xolod absoluturad dacul sferoSi ki Careva dauSvebelia 
da sasamarTlo Tanazomierebis Sesaxeb msjelobas ar iwyebs.

saqarTvelos sakonstitucio sasamarTloSi Tavisufali ganviTare-
bis uflebaze praqtikis zrdasTan erTad, Tu sasamarTlo gaagrZelebs 
uflebis farTo daculi sferos da mkacri Semowmebis standartis 
erTdroul gamoyenebas, SesaZloa TviTSezRudvis problemis winaSe 
dadges. am mxriv, rogorc vaxseneT winamdebare kvlevaSi ganxiluli 
SedarebiTi praqtika gamokveTs or gzas: erTi uflebis daculi sfe-
ros daviwroveba/dacul sferoSi moqcevis winaswari testis Seqmnaa, 
xolo meore daculi sferos damatebiTi diferenciacia da Semowmebis 
simkacris gansxvavebul standartebad gradaciaa. 
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II. saqarTvelos sakonstitucio  
sasamarTlos praqtika  

1. Sesavali

saqarTvelos konstituciis me-16 muxli, romelic icavs pirovne-
bis Tavisufali ganviTarebis uflebas, erTi SexedviT, saqarTvelos 
konstituciis me-2 Tavis yvelaze mokle da kategoriuli uflebaa. 
Tumca sirTulec swored imaSi mdgomareobs, rom lakonuri teqsti 
uxv miTiTebas ar iZleva uflebis SinaarsTan dakavSirebiT. amdenad, 
`pirovnebis Tavisufali ganviTarebis~ miRma nagulisxmevi Rirebu-
lebis gansasazRvrad gansakuTrebiT mniSnvelovania, sakonstitucio 
sasamarTlos Sesabamisi praqtikis Seswavla.

rogorc qvemoT ganxiluli saqmeebi aCvenebs, sakonstitucio 
sasamarTlo me-16 muxls aRiqvams rogorc bunebiTi Tavisuflebis im 
segmentis damcvel normas, romelic konstituciis sxva konkretuli 
uflebebis mareglamentirebeli normebiT ar aris daculi. Sesabami-
sad, me-16 muxlis Sinaarsis gasagebad, gansakuTrebul mniSnvelobas 
iZens misi mimarTebis dadgena konstituciiT dacul sxva uflebebTan.

sakonstitucio sasamarTlos praqtikis mixedviT, sakiTxebi, romle-
bic sxva muxlebiT aris daculi, mag., arCevnebSi monawileobis ufleba, 
sajaro samsaxurSi saqmianobis ufleba, saxelmwifos xelT arsebuli 
personaluri monacemebis dacva, sasamarTlosTvis mimarTvis ufleba, 
qonebrivi uflebebis gadacemasTan dakavSirebuli xelSekrulebebi da 
sasamarTlos nebarTvis gareSe Cawerili piradi saubrebis mtkicebu-
lebad gamoyeneba pirovnuli ganviTarebis is elementebia, romlebsac 
konstituciis sxva muxlebi ufro detalurad aregulirebs da, Sesa-
bamisad, sasamarTlos arsebuli midgomiT, ar arsebobs am sakiTxebis 
konstituciis me-16 muxlis farglebSi Semowmebis saWiroeba.

am droisTvis arsebuli praqtikis mixedviT, konstituciis me-16 
muxlTan mimarTebiT arsebiTad Sefasebuli yvela norma (7 gadawyve-
tileba) arakonstituciurad iqna cnobili.1 aRniSnuli Zalian Tval-

1 aRsaniSnavia, rom me-16 muxlTan mimarTebiT, sakonstitucio sasamarTlos 
cxra gadawyvetilebaSia msjeloba. Tumca, aqedan or saqmeSi – `Sps samauwye-
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saCinos xdis me-16 muxliT dacul uflebaSi Carevisas sakonstitucio 
sasamarTlos kontrolis simkacres da dacvis maRal standarts.

is faqti, rom saqarTvelos konstituciaSi ar aris piradi cxovrebis 
xelSeuxeblobis damcavi zogadi norma da am uflebis calkeuli aspe-
qtebi (Tumca ara yvela) gabneulia konstituciis sxvadasxva muxlebSi, 
ufro did albaTobas qmnida, rom sakonstitucio sasamarTlo me-16 
muxlSi amoikiTxavda piradi cxovrebis xelSeuxeblobis uflebis Sesa-
bamis komponentebs. Tumca konstituciis axali redaqciis amoqmedebis 
Semdeg, radgan masSi mocemulia piradi cxovrebis xelSeuxeblobis 
uflebis damcavi ufro srulyofili norma, am mizniT pirovnuli 
ganviTarebis uflebis gamoyeneba moiklebs.

am mxriv, am kvlevaSi ganxiluli sxva iurisdiqciebis praqtika saSua-
lebas mogvcems, gamovkveToT piris avtonomiis an zogadi Tavisuflebis 
sferoSi danaxuli is sakiTxebi, romelTac saqarTvelos konstituciis 
romelime specialuri norma ar aregulirebs da, Sesabamisad, me-16 
muxlis farglebSi moeqceva. es, Tavis mxriv, xels Seuwyobs Sesabamis 
sakiTxebze samarTalwarmoebis inicirebas da sasamarTlo praqtikis 
ganviTarebas, rac aris am kvlevis pirveladi mizani.

2. uflebis Sinaarsi

saqarTvelos konstituciis me-16 muxli aqcents pirovnulobaze 
akeTebs `yvelas aqvs sakuTari pirovnebis Tavisufali ganviTarebis 
ufleba~. konstituciis adamianis uflebebis TavSi, es aris yvelaze 
mokle da, erTi SexedviT, kategoriuli ufleba, radgan teqsti aranair 
miniSnebas ar Seicavs misi SezRudvis SesaZleblobis an safuZvlebis 
Sesaxeb. Tumca aRniSnul saqmeze miRebul pirvel gadawyvetilebaSive 
calsaxad aRiniSna, rom me-16 muxlis teqstis miuxedavad, is ar war-
moadgens absolutur uflebas: `individis mier konstituciis me-16 
muxliT daculi uflebis realizacia ar unda ewinaaRmdegebodes sx-
vaTa uflebebs, konstituciur wesrigsa da legitimur sazogadoebriv 

blo kompania rusTavi 2~ da `Sps telekompania saqarTvelo~ saqarTvelos par-
lamentis winaaRmdeg~ da `saqarTvelos moqalaqe nana farCukaSvili saqarTve-
los sasjelaRsrulebisa da probaciis ministris winaaRmdeg~, sasamarTlom 
daaskvna, rom sadavo normebi me-16 muxlTan mimarTebiT ar unda Sefasebu-
liyo konstituciaSi Sesabamis sakiTxze specialuri normis arsebobis gamo.



piradi Tavisufleba da avtonomia

16

interesebs. aRniSnuli Rirebulebebis dacvis interesi ganapirobebs 
adamianis konkretuli qmedebebis/uflebebis SezRudvis saWiroebas~.2

SezRudvis safuZvlebis dadgenaze ufro rTuli am uflebasTan 
dakavSirebiT aris misi daculi sferos da mimarTebis gansazRvra 
konstituciis sxva uflebebTan. isev movaxdenT apelirebas me-16 mu-
xlTan dakavSirebul pirvel gadawyvetilebaze sisxlis donaciasTan 
dakavSirebiT, sadac sasamarTlom Camoayaliba midgoma, romelic yvela 
momdevno saqmeSi Cans: ̀ konstituciis me-16 muxlis mizania, daucveli 
ar darCes cxovrebis is sferoebi, romlebic pirovnebasTan dakavSi-
rebuli konkretuli uflebebiT ar aris moculi. konstituciis me-16 
muxli qmnis konstituciuri dacvis garantias urTierTobebisTvis, 
romlebic ar Tavsdeba konstituciis sxva normebSi, Tumca Seadgens 
pirovnebis Tavisufali ganviTarebis aucilebel komponents~.3

aqedan SegviZlia gavakeToT 2 daskvna: 1. konstituciis me-16 muxli 
erTgvari `damcavi badis~ funqcias asrulebs da mis farglebSi is 
sakiTxebi mowmdeba, rac konstituciis sxva normebSi ar Tavsdeba. 
Tumca es testi nominalurad mainc ornawiliania da es sakiTxe-
bi, imavdroulad, pirovnuli ganviTarebisTvis mniSvnelovani unda 
iyos; 2. konstituciiT gaTvaliswinebuli sxva uflebebic pirovnebis 
Tavisufali ganviTarebis sxvadasxva aspeqts icaven da maT dacvas 
`pirveladi~ mniSvneloba eniWeba me-16 muxlTan SedarebiT. 

Sesabamisad, es mianiSnebs, rom sakonstitucio sasamarTlos midgomis 
mixedviT, pirovnebis Tavisufali ganviTareba saqarTvelos konsti-
tuciis sxvadasxva muxlSi nagulisxmevi fundamenturi Rirebulebaa. 
aRniSnuli dagvexmareba me-16 muxlis adgilis da mniSvnelobis, iseve 
rogorc `pirovnebis Tavisufali ganviTarebis~ Rirebulebis ukeT 
gasagebad saqmeebis ganxilvis kvaldakval.

me-16 muxlTan mimarTebiT miRebul erT-erT umniSvnelovanes gadawy-
vetilebaSi sasamarTlom axsena agreTve me-16 muxlis ̀ damcavi badisgan~ 
gansxvavebuli funqcia – pirovnuli ganviTarebis uflebis gamoyeneba, 
rogorc sxva uflebebis ganmartebis principisa. sasamarTlom miuTiTa 

2 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqeebi levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa bu-
CaSvili da goCa gaboZe saqarTvelos Sromis, janmrTelobis da socialuri 
dacvis ministris winaaRmdeg~, #2/1/536, 2014 wlis 4 Tebervali, § II-66.

3 iqve, § II-57.
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sxva fundamenturi uflebebis daculi sferos ganmartebis SesaZle-
blobaze pirovnebis Tavisufali ganviTarebis Suqze:

`zedmetia imis mtkiceba, rom pirovnebis Tavisufali ganviTare-
ba fundamenturi uflebebiT srulyofilad sargeblobis Sedegad 
TviTrealizaciis SesaZleblobaSi gamoixateba. am TvalsazrisiT, 
saqarTvelos konstituciis me-16 muxls SeiZleba hqondes fundamen-
turi uflebebis farglebis gaazrebisTvis damatebiTi datvirTva im 
gagebiT, rom is xazs usvams TiToeuli uflebis mniSvnelobas ada-
mianis Tavisufali ganviTarebisTvis, maSasadame, aCens valdebulebas, 
TiToeuli ufleba ganmartebul iqnes swored adamianis Tavisufali 
ganviTarebis uzrunvelyofis perspeqtiviT~.4

Tumca im gadawyvetilebaSi, sadac me-16 muxlis amgvar datvirTvaze 
miuTiTa sasamarTlom, am funqciiT misi gamoyeneba ar momxdara. es 
debuleba ufro obiter dicta-s saxes atarebda. Sesabamisad, am mxriv 
rogor ganviTardeba praqtika rTuli saTqmelia.

me-16 muxlTan dakavSirebiT sainteresoa isic, rom sasamarTlo am 
uflebis subieqtad ar miiCnevs gardacvlil pirebs. magaliTad, erT-
erT saqmeSi, mama sadavod xdida normas, romelic naTesavebs ukrZa-
lavda gardacvlili piris araqonebrivi uflebebis ciliswamebisgan 
dacvas sasamarTlosTvis mimarTvis gziT. mosarCele amtkicebda, rom 
sadavo norma winaaRmdegobaSi modioda, sxvaTa Soris, konstituciis 
me-16 muxlTanac, radgan ar iZleoda gardacvlilis pirovnuli gan-
viTarebis uflebis dacvis SesaZleblobas.5 sasamarTlom sapasuxod 
aRniSna: ̀ uflebis mizanmimarTulebidan gamomdinare, piris gardacva-
lebis Semdeg es ufleba ver gadava sxva pirebze da ver gaxdeba maTi 
sargeblobisa Tu dacvis sagani, vinaidan konstituciis me-16 muxli 

4 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los saxalxo damcveli, saqarTvelos moqalaqeebi – giorgi burjanaZe, lika 
sajaia, giorgi gociriZe, TaTia qinqlaZe, giorgi CitiZe, laSa tuRuSi, zviad 
qoriZe, aaip `fondi Ria sazogadoeba saqarTvelo~, aaip `saerTaSoriso gamW-
virvaloba – saqarTvelo~, aaip `saqarTvelos axalgazrda iuristTa asocia-
cia~, aaip `samarTliani arCevnebisa da demokratiis saerTaSoriso sazogadoe-
ba~ da aaip `adamianis uflebaTa centri~ saqarTvelos parlamentis winaaRm-
deg~, 1/1/625, 640, 2016 wlis 14 aprili, § II-15.

5 saqarTvelos sakonstitucio sasamarTlos saoqmo ganCineba saqmeze `saqar-
Tvelos moqalaqe – iuri vazagaSvili saqarTvelos parlamentis winaaRmdeg~, 
1/7/561, 568, 2013 wlis 20 dekemberi
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aris garantia TiToeuli adamianisTvis, Tavisuflad ganaviTaros 
sakuTari pirovneba~.6 

miuxedavad imisa, rom erTianobaSi me-16 muxlis aRqmas sakonsti-
tucio sasamarTlos praqtikaSi mniSvnelovani cvlileba ar ganucdia, 
saqmeebis zrdis paralelurad, me-16 muxlTan dakavSirebuli Teoria 
Seivso. Tu 2008-2009 wels miRebul saqmeebSi me-16 muxlze msjelobisas 
misi rogorc piradi cxovrebis xelSeuxeblobis uflebis calkeuli 
aspeqtebis damcveli normis aRqma iyo wina planze, mogvianebiT xazi 
metad gaesva imas, rom me-16 muxli moqmedebis zogadi Tavisuflebis 
damcavi normaa. aRniSnuli cvlileba SeiZleba naklebad mniSvnelovani 
iyos praqtikuli TvalsazrisiT, mag., sasamarTlo kontrolis inten-
sivobaze gavlenis kuTxiT, magram mniSvnelovania uflebis Sinaarsis 
da misi mimarTebis gansazRvrisTvis sxva konstituciur uflebebTan, 
rac, Tavis mxriv, ganapirobebs am uflebis resursis ufro srul 
gamoyenebas Semdgom samarTalwarmoebaSi.

konstituciis me-16 muxlis Sinaarsis, daculi sferos da mi-
marTebis gansasazRvrad konstituciis me-2 Tavis sxva uflebebTan 
gansakuTrebuli mniSvneloba aqvs sakonstitucio sasamarTlos mier 
2008-2009 wels miRebul or ganCinebas,7 sadac dava miemarTeboda 
konstituciis me-20 muxls.

marTalia, es saqmeebi sxvadasxva sakiTxs exeboda (arCevnebSi mo-
nawile piris videogadaRebas da patimrebis uflebas ojaxis wevrebTan 
urTierTobaze), orive SemTxvevaSi mosarCeleebi miiCnevdnen, rom 
Sesabamisi sadavo normebi arRvevda maTi piradi cxovrebis xelSeu-
xeblobis uflebas da moiTxovdnen am normebis arakonstituciurad 
cnobas konstituciis me-20 muxlTan mimarTebiT. konstituciis me-
20 muxli acxadebs, rom `yoveli adamianis piradi cxovreba, piradi 
saqmianobis adgili, piradi Canaweri, mimowera, saubari satelefono 
da sxva saxis teqnikuri saSualebiT, agreTve teqnikuri saSualebe-
biT miRebuli Setyobinebani xelSeuxebelia. aRniSnuli uflebebis 

6 iqve, § II-9.
7 ix. saqarTvelos sakonstitucio sasamarTlos ganCinebebi saqmeebze: `saqar-

Tvelos moqalaqe levan sirbilaZe saqarTvelos parlamentis winaaRmdeg~, 
1/7/454, 2008 wlis 19 dekemberi; `saqarTvelos moqalaqeebi – daviT sarTania 
da aleqsandre maWaraSvili saqarTvelos parlamentisa da saqarTvelos ius-
ticiis saministros winaaRmdeg~, 1/2/458, 2009 wlis 10 ivnisi.
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SezRudva daiSveba sasamarTlos gadawyvetilebiT an mis gareSec, 
kanoniT gaTvaliswinebuli gadaudebeli aucileblobisas~.

am ganCinebebSi sasamarTlom Camoayaliba Tavisi midgoma piradi 
cxovrebis xelSeuxeblobis konstituciur uflebasTan dakavSirebiT 
da aRniSna, rom es ufleba Sedgeba mravali uflebrivi komponentis-
gan da Secdoma iqneboda yvela komponentis me-20 muxlSi amokiTxva, 
miuxedavad imisa, rom me-20 muxli axsenebs zogadad `piradi cxovre-
bis xelSeuxeblobas~. sasamarTlom aRniSna, rom piradi cxovrebis 
xelSeuxeblobis uflebis garkveul aspeqtebs icaven konstituciis 
me-16, 36-e, 41-e da sxva muxlebic. amasTan, TiToeul am muxls gaaCnia 
gansxvavebuli daculi sfero da SezRudvis safuZvlebi. mniSvnelo-
vania, rom yvela sadavo norma Sefasdes mxolod mis maregulirebel 
specialur konstituciur debulebasTan.8

aRniSnulma ganCinebebma ganapirobes me-16 muxlis asocireba piradi 
cxovrebis xelSeuxeblobis uflebasTan. Sesabamisad, me-16 muxlis 
pirveladi Teoria, rac ganviTarda sakonstitucio sasamarTlos 
praqtikaSi, iyo misi rogorc piradi cxovrebis xelSeuxeblobis 
calkeuli aspeqtebis, maT Soris ojaxis wevrebTan urTierTobebis 
damcveli normis aRqma.

me-20 muxlis viwro daculi sferosa da im faqtis gaTvaliswine-
biT, rom saqarTvelos konstituciis am droisTvis moqmed versiaSi 
ar aris mocemuli piradi cxovrebis xelSeuxeblobis uflebis ufro 
farTo ganmartebiTi diapazonis mqone muxli (mag., evropis adamianis 
uflebaTa konvenciis me-8 muxlis msgavsi konstruqciiT),9 sasamarTlom 
me-16 muxlSi amoikiTxa piradi cxovrebis mTeli rigi mniSvnelovani 
aspeqtebis dacvis konstituciuri safuZveli. aman, rogorc ukve 
aRvniSneT, gaamyara me-16 muxlis, rogorc piradi cxovrebis xelSeuxe-

8 saqarTvelos sakonstitucio sasamarTlos ganCineba saqmeze: `saqarTvelos 
moqalaqe levan sirbilaZe saqarTvelos parlamentis winaaRmdeg~, 1/7/454, 2008 
wlis 19 dekemberi, § II-4.

9 es mdgomareoba radikalurad Seicvleba 2018 wlis saprezidento arCevnebis 
mere, 2017 wlis 13 oqtombris (1324-rs) konstituciuri kanonis amoqmedebis 
Semdeg. axal konstituciaSi piradi cxovrebis xelSeuxeblobis muxli Sec-
vlilia da arsebiTad gadawyobilia adamianis uflebaTa evropuli konvenciis 
me-8 muxlis modelze. Sesabamisad, me-16 muxlis gamoyeneba piradi cxovrebis 
xelSeuxeblobis im komponentebis dasacavad, romelic amJamad moqmed konsti-
tuciaSi pirdapir daculi ar aris, maRali albaTobiT saWiro aRar iqneba.
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blobis damcveli debulebis aRqma. Tumca Semdgomi saqmeebi aCvenebs, 
rom es ar aris me-16 muxlis arsis ganmartebisTvis ̀ sakvanZo sityva~. 

amis ilustrirebisTvis SegviZlia mivmarToT 2013 da 2017 wlebSi 
miRebul or saoqmo Canawers. saqmeSi `saqarTvelos moqalaqe nodar 
mumlauri saqarTvelos parlamentis winaaRmdeg~10 (SemdegSi ̀ mumlauris 
saqme~) mosarCele konstituciis me-16 muxlTan mimarTebiT davobda 
`Tavisuflebis qartiis~ im normebze, romlebic yofili sabWoTa ka-
vSiris garkveuli Tanamdebobebis pirebs ukrZalavda saqarTveloSi 
calkeuli saxelmwifo Tanamdebobis dakavebas. 

msgavsi moTxovna hqondaT mosarCeleebs 2017 wels saqmeSi `sa-
qarTvelos moqalaqeebi – konstantine labartyava, malxaz nozaZe da 
irakli gigolaSvili saqarTvelos parlamentis winaaRmdeg~ (SemdegSi 
`labartyavas da sxvebis saqme~).11 isini daobdnen, rom narkotikuli 
danaSaulebis Camdeni pirebisTvis gaTvaliswinebuli damatebiTi 
SezRudvebi sxvadasxva saqmianobis (pedagogiuri, saeqimo, a.S.), agreTve 
sajaro xelisuflebis organoebSi saqmianobis da pasiuri saarCevno 
uflebis akrZalva, sxva uflebebTan erTad, arRvevda maTi pirovnuli 
ganviTarebis uflebasac. 

sakonstitucio sasamarTlom zustad gaimeora orive saqmeSi wina 
precedentebSi Camoyalibebuli midgoma, romelic amgvar sqemazea 
agebuli: 
•	 konstituciis me-16 muxli icavs im urTierTobebs, romlebic ar 

Tavsdeba konstituciis sxva normebSi, Tumca Seadgens pirovnebis 
Tavisufali ganviTarebis aucilebel komponents; 

•	 Careva unda Sefasdes mxolod mis maregulirebel specialur 
normasTan mimarTebiT; 
Tu arsebobs specialuri norma, sadavo normis konstituciis me-16 

muxlTan mimarTebiT Semowmebis saWiroeba ar arsebobs. 
aRniSnulis gaTvaliswinebiT, sasamarTlom miuTiTa, rom saxelmwifo 

Tanamdebobis dakavebis ufleba warmoadgens konstituciis 29-e muxlis 
dacvis sagans, arCevnebSi monawileobis ufleba garantirebulia kons-
tituciis 28-e muxliT, xolo konstituciis 30-e muxli ganamtkicebs 
Sromis Tavisuflebas. mosarCeleebis mier dasaxelebul SezRudvebs 
swored am specialur uflebebTan hqondaT Sinaarsobrivi mimarTeba. 

10 sakonstitucio sasamarTlos saoqmo Canaweri #2/10/560, 2013 wlis 27 dekembe-
ri.

11 sakonstitucio sasamarTlos saoqmo Canaweri #2/12/702, 2017 wlis 7 ivlisi.
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Sesabamisad, me-16 muxlis rolidan gamomdinare, masTan mimarTebiT 
sadavo normebis Semowmebis saWiroeba sasamarTlom ver dainaxa.

aRniSnuli saoqmo Canawerebi gansakuTrebiT sainteresoa im Tval-
sazrisiT, rom sasamarTlos midgomis mixedviT, arCevnebSi monawileo-
bis politikuri ufleba an sajaro samsaxurSi saqmianobis ufleba, 
rac saxelmwifos marTvaSi monawileobis formas warmoadgens, agreTve 
dakavSirebulia pirovnebis Tavisufali ganviTarebis uflebasTan. 
erTaderTi, ris gamoc sasamarTlom me-16 muxlTan mimarTebiT ar Sea-
mowma zemoT dasaxelebuli sadavo sakiTxebi, iyo is, rom am sakiTxebze 
saqarTvelos konstitucias ufro detaluri, specialuri regula-
ciebi aqvs Sesabamis muxlebSi: ̀ bunebrivia, saxelmwifo Tanamdebobis 
dakveba, sxva miznebTan erTad, pirovnebis Tavisufali ganviTarebis 
uflebis realizaciasac emsaxureba... pirovnebis Tavisufali ganviTa-
rebis uflebis is elementi, romelic icavs piris uflebas, sakuTari 
Sexedulebisa da unarebis Sesabamisad gansazRvros da ecados dai-
kavos esa Tu is Tanamdeboba saxelmwifo uwyebebSi, specifikurobis 
gaTvaliswinebiT daculia saqarTvelos konstituciis 29-e muxliT 
da ara me-16 muxliT...~12 

aRniSnuli ganCinebebis erToblivi analizi saSualebas gvaZlevs 
davaskvnaT, rom me-16 muxli, Tavisi arsiT, aris moqmedebis zogadi 
Tavisuflebis damcveli norma, an norma, romelic `icavs adamianis 
mier sakuTari cxovrebis sakuTarive Sexedulebisamebr warmarTvis 
Tavisuflebas~,13 rac Tanabrad vrceldeba adamianis funqcionirebaze 
da gadawyvetilebebze rogorc kerZo, ise sajaro sferoSi. 

mniSvnelovania, imis xazgasma, rom me-16 muxliT daculi sfero ar 
Semoifargleba uSualod individis piradi sferoTi,14 Tumca cal-
saxad moicavs mas, rasac qvemoT ganxiluli praqtikac adasturebs. 
meore mniSvnelovani sfero aris gare samyarosTan urTierTobis da 
sxva pirebTan komunikaciis sfero, romelic Tanabrad mniSvnelovania 

12 sakonstitucio sasamarTlos saoqmo Canaweri #2/10/560 saqmeze `saqarTvelos 
moqalaqe – nodar mumlauri saqarTvelos parlamentis winaaRmdeg~, 2013 wlis 
27 dekemberi, § 13-14.

13 sakonstitucio sasamarTlos gadawyvetileba saqmeze `Sps samauwyeblo kompa-
nia rusTavi 2~ da `Sps telekompania saqarTvelo~ saqarTvelos parlamentis 
winaaRmdeg~, #3/7/679, 2017 wlis 29 dekemberi.

14 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTvelos parlamen-
tis winaaRmdeg~, 2/4/532,533, 2014 wlis 8 oqtomberi, § II-3.
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individis personaluri ganviTarebisTvis da, Sesabamisad, sargebl-

obs konstituciuri dacviT. amdenad, me-16 muxlis analizisas misi 

sivrcobrivi analizi ar iqneboda marTebuli. uflebis arsze msje-

lobisas orientirad yvelaze Sesabamisi iqneba `moqmedebis zogadi 

Tavisuflebis~ gamoyeneba.
bolodroindeli ori saqmec: ̀ Sps samauwyeblo kompania rusTavi 2~ 

da ̀ Sps telekompania saqarTvelo~ saqarTvelos parlamentis winaaR-

mdeg~ da `saqarTvelos moqalaqeebi – ilia kokaia da giorgi kapanaZe 

saqarTvelos parlamentis winaaRmdeg~15 kidev erTxel adasturebs imas, 
rom me-16 muxli adamianis avtonomiuri arsebobis zogadi garantiaa, 
romelsac sasamarTlo iyenebs mxolod maSin, rodesac konstituciis 

me-2 TaviT gaTvaliswinebuli sxva muxlebi ar Seicaven ufro konkre-

tul dacvas saqmeSi wamoWrili Tavisuflebis aspeqtis dasacavad. 
orive saqme exeboda sajaro wesrigisa da zneobis normebis sawi-

naaRmdego xelSekrulebebis baTilobis wess, rogorc bundovans da 

araganWvretads. orive SemTxvevaSi sasarCelo moTxovna ukavSirdebo-

da konkretulad qonebrivi uflebebis gadacemasTan dakavSirebuli 

garigebebis baTilobas. 
sasamarTlom aRniSna, rom saxelSekrulebo urTierTobebi zoga-

dad farTo da mravalferovan sferos moicavs da calkeul saxel-

Sekrulebo urTierTobebTan dakavSirebuli standartebi sxvadasxva 

konstituciur uflebaSi SeiZleba iyos mocemuli. Tumca am konkre-

tul SemTxvevaSi, qonebrivi uflebebis gadacemasTan dakavSirebul 

xelSekrulebebze daaskvna, rom sadavo wesi konstituciis 21-e mux-

lTan (sakuTrebis ufleba) mimarTebiT unda Sefasebuliyo da ar 

warmoadgenda Carevas konstituciis me-16 muxliT dacul sferoSi. 
aRsaniSnavia, rom konstitutiis me-14 (kanonis winaSe Tanasworobis 

principi) da me-16 muxlebis urTierTmimarTebasTan dakavSirebiT 

igive logika, romelic specialuri da zogadi normebis gamijvnaze 

dgas, ar gamoiyeneba. me-14 muxlTan dakavSirebiT sasamarTlom aR-

niSna, rom konstituciis sxva muxlebisgan gansxvavebiT, ̀ me-14 muxli 

15 ix. sakonstitucio sasamarTlos gadawyvetilebebi saqmeebze: ̀ Sps samauwyeblo 
kompania rusTavi 2~ da `Sps telekompania saqarTvelo~ saqarTvelos parla-
mentis winaaRmdeg~, #3/7/679, 2017 wlis 29 dekemberi da `saqarTvelos mo-
qalaqeebi – ilia kokaia da giorgi kapanaZe saqarTvelos parlamentis winaaR-
mdeg~, 3/1/707, 2018 wlis 30 marti.
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ar mijnavs sazogadoebriv urTierTobebs uflebrivi kuTvnilebis 

TvalsazrisiT, igi uzrunvelyofs pirTa Soris Tanasworobis Senar-

Cunebas nebismier samarTalurTierTobaSi~.16 Sesabamisad, me-14 muxliT 

daculi Tanasworobis uflebasTan mimarTebiT sakiTxis dayeneba, 
ar gamoricxavs imave sakiTxis dayenebas me-16 muxlTan mimarTebiT, 
im pirobiT, rom problemas mimarTeba aqvs pirovnebis Tavisufali 

ganviTarebis uflebasTan.
am TavSi ganxiluli sakiTxebis SejamebisTvis unda aRiniSnos:

•	 me-16 muxlTan dakavSirebiT sakonstitucio sasamarTlos praq-

tikaSi Camoyalibebulia midgoma, rom igi icavs piradi cxovrebis 

uflebis calkeul komponentebs, romelic ar aris daculi konsti-

tuciis me-20, 36-e da 41-e muxlebiT, gansakuTrebiT urTierTobebs 

ojaxis wevrebTan da pirTa garkveul wresTan, rac mniSvnelovania 

avtonomiurobisa da pirovnuli ganviTarebisTvis.
•	 sasamarTlos praqtikis mixedviT, uflebebi, romlebic daculia 

konstituciis specialuri normebiT, rogorebicaa arCevnebSi 

monawileobis, sajaro samsaxurSi saqmianobis, Sromis, sakuTrebis, 
a.S. uflebebi, ar Semowmdeba konstituciis me-16 muxlTan. konsti-

tuciis me-16 muxlTan Sefasebadia is urTierTobebi, romlebic ar 

Tavsdeba konstituciis sxva normebSi, Tumca Seadgens pirovnebis 

Tavisufali ganviTarebis aucilebel komponents.
•	 is, faqti, rom sadavo sakiTxi Sefasebadia konstituciis me-14 mux-

lTan (kanonis winaSe Tanasworoba), ar gamoricxavs mis Sefasebas 

konstituciis me-16 muxlTanac, radgan Tanasworobis principis 

moqmedebis farglebi urTierTobebis konkretuli sferoTi ar 

Semoifargleba. Sesabamisad, me-14 da me-16 muxlebs Soris specia-

luri da zogadi normebis mimarTeba ar arsebobs.
•	 konstituciis me-16 muxli icavs piris avtonomiurobisa da gan-

viTarebisTvis mniSvnelovan uflebriv komponentebs rogorc 

sajaro sferoSi (rac gulisxmobs urTierTobas garesamyarosTan 

da kavSirebis ganviTarebas sxva adamianebTan), ise kerZo sferoSi 

(rac moicavs piris pirad, intimur sivrces). amdenad, me-16 muxlis 

16 sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTvelos moqala-
qeebi – levan asaTiani, irakli vaWaraZe, beqa buCaSvili da goCa gaboZe saqar-
Tvelos Sromis, janmrTelobisa da socialuri dacvis ministris winaaRmdeg~, 
2/1/536, 2014 wlis 4 Tebervali, § II-58.



piradi Tavisufleba da avtonomia

24

moqmedebis farglebi, mxolod piradi sivrciT ar Semoifargleba 
da sajaro sivrceSic uzrunvelyofs adamians avtonomiuri fun-
qcionirebis garantiebiT.

3. piradi Tavisufleba da avtonomia saqarTvelos  
sakonstitucio sasamarTlos praqtikaSi

rogorc wina TavSi aRvniSneT, sakiTxebi, romlebic konstituciis 
specialuri muxlebiT aris daculi, mag., arCevnebSi monawileobis 
ufleba, sajaro samsaxurSi saqmianobis ufleba, saxelmwifos xelT 
arsebuli personaluri monacemebis dacva, sasamarTlosTvis mimar-
Tvis ufleba, qonebrivi uflebebis gadacemasTan dakavSirebuli 
xelSekrulebebi pirovnuli ganviTarebis is elementebia, romlebsac 
konstituciis sxva muxlebi ufro detalurad aregulireben da, Sesa-
bamisad, sasamarTlos arsebuli midgomiT, ar arsebobs am sakiTxebis 
konstituciis me-16 muxlis farglebSi Semowmebis saWiroeba.

Tumca sasamarTlos praqtika me-16 muxlTan dakavSirebiT naTe-
ls xdis, rom arsebobs mTeli rigi sakiTxebi, romlebsac swored  
me-16 muxlTan mimarTebiT afasebs sasamarTlo. am saqmeebis anali-
zi saSualebas gvaZlevs, me-16 muxlis praqtika davyoT sam jgufad:  
a. identobis dacva; b. saxelmwifos paternalisturi zomebisgan dac-
va; g. piradi sivrcis dacva. sasamarTlo praqtika am mimarTulebebis 
mixedviT iqneba qvemoT gaanalizebuli.

a. identobis dacva 

konstituciis me-16 muxlTan dakavSirebul pirvelive gadawyveti-
lebaSi, romelic exeboda sisxlis donaciis akrZalvas homoseqsuale-
bisTvis,17 sakonstitucio sasamarTlom xazgasmiT aRniSna, rom piris 
Tavisufali ganviTarebisTvis gansakuTrebuli mniSvneloba aqvs mis 
pirovnulobas, fizikur da socialur identobas da, amdenad, iden-
tobis dacva moaqcia me-16 muxlis dacvis sferoSi.

17 sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTvelos moqala-
qeebi – levan asaTiani, irakli vaWaraZe, beqa buCaSvili da goCa gaboZe saqar-
Tvelos Sromis, janmrTelobisa da socialuri dacvis ministris winaaRmdeg~, 
2/1/536, 2014 wlis 4 Tebervali.
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konstituciis me-16 muxlis ganmartebisas, sasamarTlom aRniSna, 
rom pirovnebis Tavisufali ganviTarebis ufleba moicavs mosarCe-
leebis uflebas gaxdnen sisxlisa da misi komponentebis donorebi:

`saqarTvelos konstituciis me-16 muxlis mixedviT, yvelas aqvs 
sakuTari pirovnebis Tavisufali ganviTarebis ufleba, rac, pirvel 
rigSi, gulisxmobs adamianis pirovnuli TviTgamorkvevisa da avto-
nomiurobis uflebas. swored pirovnuloba gansazRvravs adamianis 
arss, miuTiTebs mis individualur da sxvebisgan ganmasxvavebel ma-
xasiaTeblebze.

sakuTari pirovnebis Tavisufali ganviTarebis ufleba, upirveles 
yovlisa, gulisxmobs pirovnebis moqmedebis zogad Tavisuflebas. 
pirovnebis avtonomiurobis, misi Tavisufali da srulyofili gan-
viTarebisaTvis gansakuTrebuli mniSvneloba eniWeba rogorc gare- 
samyarosTan urTierTobis damoukideblad gansazRvris Tavisuflebas, 
aseve individis fizikur da socialur identobas, intimuri cxovrebis 
xelSeuvalobas, adamianTa garkveul wresTan personalur kavSirebs 
im intensivobiT, rac aucilebelia misi pirovnuli srulyofisTvis.

vinaidan konstituciis me-16 muxli uzrunvelyofs piris uflebas, 
Tavisuflad moaxdinos TviTidentificireba, damoukideblad gansazR-
vros sakuTari identoba, cxovrebi wesi da stili, individualuri 
ganviTarebis da sxva pirebTan urTierTobis gzebi da formebi, Tavisi 
moraluri, socialuri, inteleqtualuri Tu sxva moTxovnilebebis da 
interesebis dakmayofilebis saSualebebi, is, imavdroulad, moicavs 
piris intimuri cxovrebis sferosac, sakuTari sqesis Tu seqsualu-
ri orientaciis gansazRvris uflebas da seqsualuri qcevis arCevis 
Tavisuflebas~.18

mas Semdeg, rac Semofargla me-16 muxlis moqmedebis sfero da is 
ZiriTadi sakiTxebi, rac xvdeba am sferoSi, seqsualuri identobis 
da seqsualuri orientaciis CaTvliT, sisxlis donoroba gasamrje-
los gareSe sasamarTlom CaTvala, rom sisxlis donaciis akrZalva 
pirovnebis TviTrealizacias uSlida xels.19 sadavo normis kons-
tituciurobis Sefasebisas me-16 muxlTan mimarTebiT sasamarTlom 

18 sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTvelos moqala-
qeebi – levan asaTiani, irakli vaWaraZe, beqa buCaSvili da goCa gaboZe saqar-
Tvelos Sromis, janmrTelobisa da socialuri dacvis ministris winaaRmdeg~, 
2/1/536, 2014 wlis 4 Tebervali, § 54-56.

19 iqve, § 59, 63.



piradi Tavisufleba da avtonomia

26

daadgina, rom SezRudva unda miemarTebodes ara potenciuri dono-
ris kuTvnilebas socialuri/demografiuli jgufisadmi (rogorc 
iyo `homoseqsualizmi~), aramed sarisko seqsualur qcevas. normis 
meore problemas warmoadgenda is, rom SezRudvis droSi moqmedeba 
scdeboda e.w. `fanjris periods~, anu imaze didxans grZeldeboda, 
vidre qceva inarCunebda riskebs sisxlis donaciis usafrTxoebis 
TvalsazrisiT. Sesabamisad, sasamarTlom konstituciis me-16 muxlis 
darRveva daadgina.20 

ori wlis Semdeg sasamarTlom imsjela identobis sxva aspeqtze – 
gvaris arCevis uflebaze. miuxedavad imisa, rom wina gadawyvetilebis-
gan gansxvavebiT sakiTxi bevrad naklebad mtkivneuli da socialuri 
datvirTvis matarebeli iyo, gadawyvetilebis toni mianiSnebs, rom 
zomebi, romlebic adamians xels uSlian sakuTari identobis gansazR-
vrisTvis, sasamarTlos mier gansakuTrebuli safrTxis Semcvelad 
aRiqmeba da gansakuTrebiT mkacr kontrols daeqvemdebareba.

saqmeSi `saqarTvelos moqalaqe nugzar jayeli saqarTvelos par-
lamentis winaaRmdeg~21 mosarCeles surda etarebina sakuTari da be-
biis gvarebis SeerTebis Sedegad miRebuli gvari, magram ̀ samoqalaqo 
aqtebis Sesaxeb~ saqarTvelos kanonis sadavo norma arTmevda amis 
SesaZleblobas.

sasamarTlom me-16 muxlis wina praqtikaze dayrdnobiT aRniSna:
`me-16 muxliT daculia piris nebisa da qmedebis Tavisufleba ro-

gorc kerZo, ise sajaro sivrceSi. mosarCelis survilic pirdapir 
dakavSirebulia pirovnebis Tavisufal nebasTan, socialuri cxo-
vrebis nebismier aspeqtSi, maT Soris, oficialur dokumentebSic da 
saxelmwifosTan nebismier sxva urTierTobaSi iwodebodes rogorc 
jayeli-xundaZe. ufleba saxelis an/da gvaris Secvlaze pirdapir 
dakavSirebulia adamianis identobasTan da mis pirovnul grZnobebTan. 

20 2017 wels sakonstitucio sasamarTlom imsjela imave brZanebis axal normaze, 
romelic mamakacTan sqesobrivi kavSiris mqone mamakacebs ukrZalavda sisxlis 
donacias da arakonstituciurad cno axali normac. saqarTvelos sakonsti-
tucio sasamarTlos gadawyvetileba saqmeze ̀ saqarTvelos moqalaqeebi – goCa 
gaboZe da levan berianiZe saqarTvelos Sromis, janmrTelobisa da socialuri 
dacvis ministris winaaRmdeg~, №1/13/878, 2017 wlis 13 ivlisi.

21 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqe nugzar jayeli saqarTvelos parlamentis winaaRmdeg~, 2/4/570, 
2016 wlis 4 agvisto.
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piris ufleba, hqondes/Seicvalos an zogadad akontrolos saxeli/
gvari piris zogadi Tavisuflebis ganuyofeli nawilia~.22

sasamarTlom xazi gausva gvaris mniSvnelobas adamianis idento-
bisTvis, imis gaTvaliswinebiT, rom gvars adamiani atarebs mTeli 
cxovreba, zogjer is reputaciis sinonimadac ganixileba da emsaxu-
reba piris identobis garegan realizebas. gadawyvetilebis Tanaxmad, 
saxelmwifo gansakuTrebuli sifrTxiliT unda moekidos piradi 
cxovrebis im komponentis SezRudvas, romliTac daculia piris iden-
toba, radgan amgvari Careva, erTi mxriv, gansakuTrebiT mtkivneulad 
aRiqmeba adamianis mier, meore mxriv ki, misi personaluri ganviTarebis 
dabrkolebis riskis Semcvelia. 

am saqmeSi gansakuTrebiT mniSvnelovani iyo sasamarTlos damoki-
debuleba uflebebis SezRudvaze qveyanaSi arsebuli tradiciebiT. 
mopasuxis mtkicebis pasuxad, rom saqarTveloSi arsebuli tradiciis 
mixedviT, sakuTari gvari SeiZleba SeurTdes mxolod meuRlis an 
mSoblis gvars, sasamarTlom upasuxa: 

`mniSvnelovania imis gaTviTcnobiereba, rom piris Tavisufal gan-
viTarebas kanoni ar unda uqvemdebarebdes sazogadoebrivi ganviTa-
rebis erT-erT etapze Camoyalibebul tradicias, wes-Cveulebasa Tu 
adaTs, vinaidan aRniSnuli safrTxis qveS daayenebda Tavad adamianis 
pirovnuli ganviTarebis or mniSvnelovan da substanciur princips 
– Tavisuflebasa da individualizms, rac realurad warmoadgens 
adamianis ganviTarebis sawyiss~.23

aRniSnulis gaTvaliswinebiT gadawyda, rom dasaxelebuli legiti-
muri mizani ar warmoadgenda `uflebis SezRudvis seriozul, wonad 
da mxedvelobaSi misaReb garemoebas~ da sadavo norma arakonstitu-
ciurad iqna cnobili.

amdenad, sakonstitucio sasamarTlo piris uflebas, damoukideblad 
gansazRvros Tavisi identoba, maT Soris seqsualuri identoba, saxeli 
da gvari, misi ganviTarebisa da avtonomiurobis Semadgenel nawilad 
miiCnevs. imgvar, SedarebiT umniSvnelo SemTxvevaSic ki, rogoricaa 
bebiis gvaris SeerTeba sakuTar gvarTan, sasamarTlo aris mkacri da 
momTxovni, rom SezRudva emsaxurebodes realur da gasageb sazo-
gadoebriv saWiroebas. miTiTeba tradiciaze per se, Tu es tradicia 

22 iqve, § II-9.
23 iqve, § II-30.
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raime sikeTes ar emsaxureba, Tavis mxriv, ar gamodgeba pirovnuli 
ganviTarebis Tavisuflebis SezRudvis legitimur miznad. identobis 
dacvasTan dakavSirebuli praqtika aCvenebs, rom sasamarTlos Zalian 
maRali da mkacri standarti aqvs me-16 muxlSi im Carevaze reagi-
rebisTvis, romelic pirs sakuTari identobis gansazRvraSi uSlis 
xels, radgan amgvari SezRudvebi gansakuTrebiT mtkivneulad da misi 
ganviTarebisTvis saSiSad aRiqmeba. Sesabamisad, am nawilSi me-16 muxli 
Zalian mniSvnelovan da mZlavr dacvis garantias Seicavs.

b. antipaternalisturi xazi 

2014 wels sakonstitucio sasamarTlom miiRo umniSvnelovanesi 
gadawyvetileba qmeduunarod cnobili da aranebayoflobiT fsiqia-
triul mkurnalobas daqvemdebarebul pirTa uflebebisa da statu-
sis Sesaxeb, rac safuZvlad daedo samarTlis Sesabamisi sferoebis 
fundamentur reformas.24 Tumca analizis meTodis da me-16 muxlis 
praqtikis grZelvadiani ganviTarebis TvalsazrisiT kidev ufro 
mniSvnelovani iyo am gadawyvetilebis mkafiod antipaternalisturi 
leitmotivi: adamianis avtonomiuroba niSnavs, rom is zogjer sakuTar 
interesebTan SeuTavsebel gadawyvetilebebs miiRebs, anu individebis 
`araswori~ gadawyvetilebebic daculia konstituciis me-16 muxliT. 

sasamarTlom miuTiTa, rom adamianze zrunvis motiviT mis Ta-
visuflebaSi Careva mxolod ukiduresi aucileblobis SemTxvevaSi 
SeiZleba: `sakuTari pirovnebis Tavisufali ganviTarebis ufleba, 
rogorc bunebiTi Tavisufleba, imdenad fundamenturia, rom pi-
rovnebaze zrunvis motiviT masSi Careva mxolod im SemTxvevaSi unda 
iqnes gamoyenebuli, rodesac es piris interesebis dacvis ukiduresad 
aucilebel RonisZiebas warmoadgens~.25 

Sesabamisad, paternalistur zomebTan mimarTebiT, sasamarTlos 
toni kidev ufro mkacria, vidre identobis dacvis nawilSi da uki-
duresad mZimewoniani gamarTleba moeTxoveba saxelmwifos amgvari 
RonisZiebis konstituciurobis saCveneblad.

24 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTvelos parlamen-
tis winaaRmdeg~, 2/4/532,533, 2014 wlis 8 oqtomberi.

25 iqve, § II-26.
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am saqmeSi, me-16 muxlTan Sesafasebeli sadavo normebis erT jgufTan 
mimarTebiT, sasamarTlom miiCnia, rom qmeduunarod cnobili pirebis 
mTeli klasi samoqalaqo nebis armqoned cxaddeboda konkretuli 
urTierTobis Sinaarsis Secnobis sirTulisa an riskebis miuxedavad. 
Sesabamisad, adamiani kargavda avtonomiurobas samoqalaqo cxovrebis 
praqtikulad yvela sferoSi ganusazRvreli vadiT. SezRudvis legi-
timur mizans, mopasuxis mtkicebiT, warmoadgenda Tavad SezRuduli 
gonebrivi SesaZleblobebis mqone piris uflebebis da interesebis 
dacva, Tumca sasamarTlom es ar miiCnia TviTkmar gamarTlebad: 

`qmedunarianobis absoluturi da blanketuri CamorTmeva uflebaSi 
maRali intensivobiT Carevas warmoadgens, romelic gulisxmobs piris 
avtonomiurobis dakargvas cxovrebis praqtikulad yvela sferoSi. 
piri srulad kargavs damoukidebeli da Tavisufali moqmedebis ufle-
bas. metic, qmedunarianobis CamorTmeva xdeba ganusazRvreli vadiT. 
Sesabamisad, piris uflebaSi aseTi intensivobis Careva ganpirobebuli 
unda iyos uaRresad mniSvnelovani legitimuri miznis arsebobiT da 
unda warmoadgendes am miznis miRwevis yvelaze naklebad mzRudvel 
saSualebas...

piradi avtonomiidan gamomdinare, adamians, Tu es garkveuli 
xarisxiT mainc aqvs gacnobierebuli, sruli ufleba aqvs, Tundac 
sazogadoebis saSualo wevris xedvasTan SeuTavsebeli qmedebebi 
ganaxorcielos. pirovnuli avtonomiis uflebis realizebisas saku-
Tar interesebTan SeuTavsebeli uneblie gadawyvetilebebis miRebis 
gamoricxva SeuZlebelia. aseT `Secdomebs~ maRali xarisxis intele-
qtualuri SesaZleblobebis mqone pirebic ki uSveben~.26

piris avtonomiurobis SezRudvis xarisxis da intensivobis gaTva-
liswinebiT, sasamarTlom sadavo normebi arakonstituciurad cno da 
am sferosTvis ori fundamenturi standarti daadgina: 1. sasamarTlo 
piri qmeduunarod cnobisas unda iTvaliswinebdes piris nebelobiTi 
unarebis dazianebis xarisxs da imdenad SezRudos piris avtonomia, 
ramdenadac es obieqturad aucilebelia misi gonebrivi SesaZleblo-
bebis SezRudvis xarisxisa da saWiroebebis gaTvaliswinebiT; 2. meur-
vis funqcia unda iyos qmeduunaro piris daxmareba gadawyvetilebis 
miRebis sakiTxSi da ara misi nebis blanketuri Canacvleba. 

26 iqve, § II-26.



piradi Tavisufleba da avtonomia

30

sadavo normebis meore jgufTan mimarTebiT, sasamarTlom imsje-
la me-16 muxlis imgvar SezRudvaze, rodesac qmeduunarod cnobil 
pirs ar hqonda SesaZlebloba, aerCia fsiqiatriuli dawesebuleba, 
eqimi da mieRo gadawyvetileba mkurnalobis Sesaxeb da aqac gaimeora 
principuli midgoma, rom adamians ufleba aqvs, TavisTvis uaryofiTi 
Sedegebis momtani gadawyvetileba miiRos:

`sakuTari pirovnebis Tavisufali ganviTarebis ufleba moicavs 
piris Tavisuflebas, sakuTari SexedulebiT gankargos Tavisi fizikuri 
Tu gonebrivi sfero, imisgan damoukideblad, misi aseTi gadawyveti-
leba iqneba dadebiTi Tu uaryofiTi Sedegis momtani misTvis. aRniS-
nuli ufleba moicavs piris Tavisuflebas, daeqvemdebaros ama Tu im 
mkurnalobis RonisZiebas, maT Soris, miiRos samkurnalo saSualebebi, 
SearCios mkurnali eqimi da samkurnalo dawesebuleba. amdenad, zemoT 
xsenebuli normebi warmoadgens Carevas konstituciis me-16 muxliT 
dacul pirovnebis Tavisufali ganviTarebis uflebaSi~.27

arsebuli sakanonmdeblo regulirebis farglebSi piri absolu-
turad da upirobod iyo gamoricxuli sakuTar janmrTelobasTan 
dakavSirebuli gadawyvetilebis miRebis procesidan, maSinac ki, ro-
desac mas hqonda unari, mieRo gadawyvetileba am sakiTxebze. Sesaba-
misad, aRniSnuli normebic araTanazomier SezRudvas warmoadgenda 
da arakonstituciurad iqna cnobili konstituciis me-16 muxlTan 
mimarTebiT. 

antipaternalistur zomebTan dakavSirebiT, sasamarTlo praqtikam 
Semdgomi ganviTareba hpova marixuanis moyvanasa da moxmarebasTan 
dakavSirebul saqmeebSi. saqarTvelos sakonstitucio sasamarTlom 
2015 wlis 24 oqtombris №1/4/592 gadawyvetilebis28 miRebis Semdeg 
umniSvnelovanesi praqtika Seqmna narkotikuli saSualebebis sisxlis-
samarTlebrivi akrZalvis sxvadasxva aspeqtis (mSrali da nedli ma-
rixuanis sxvadasxva odenobis SeZena, Senaxva, daTesva, moyvana kulti-
vireba, eqimis daniSnulebis gareSe moxmareba) konstituciurobasTan 
dakavSirebiT. Tumca bolo dromde aRniSnuli praqtika ganviTarda 
ara pirovnebis Tavisufali ganviTarebis uflebasTan mimarTebiT, 

27 iqve, § II-47.
28 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba №1/4/592 saqmeze 

`saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parlamentis winaaRm-
deg~, 2015 wlis 24 oqtomberi.
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aramed araproporciuli da Rirsebis Semlaxavi sasjelebis akrZalvis 
konstituciuri garantiis konteqstSi (konstituciis me-17 muxli). 

Tumca 2017 wlis gadawyvetilebiT saqmeze `saqarTvelos moqala-
qe givi SaniZe saqarTvelos parlamentis winaaRmdeg~29 marixuanis 
moxmarebam rogorc rekreaciis saSualebam, gansakuTrebiT mZafri 
dacva moipova swored me-16 muxlis safuZvelze da swored im ideuri 
poziciidan, rom saxelmwifos SezRuduli moqmedebis Tavisufleba 
aqvs, rodesac adamians ukrZalavs qmedebas, romelic mxolod misi 
janmrTlobisTvis riskis matarebelia.

am saqmeSi davis sagans warmoadgenda saqarTvelos konstituciis 
me-16 muxlTan mimarTebiT saqarTvelos sisxlis samarTlis kodeqsis 
273-e muxlis im normatiuli Sinaarsis konstituciuroba, romelic 
iTvaliswinebda pasuxismgeblobas narkotikuli saSualeba marixuanis, 
eqimis daniSnulebis gareSe, ganmeorebiT moxmarebisTvis. 

saqarTvelos sakonstitucio sasamarTlom aRniSna, rom piris 
ufleba, Tavad SearCios gantvirTvis misTvis sasurveli, gasarTobi 
da rekreaciuli aqtivobebi, maT Soris moixmaros marixuana, udavod 
warmoadgens pirovnebis piradi avtonomiiT dacul sferos,30 anu 
xvdeba me-16 muxlis farglebSi. 

Carevis gamarTlebis nawilSi sasamarTlom miiCnia, rom saxelmwifo 
uflebamosilia, areguliros narkotikebis brunva maTgan momdinare 
janmrTelobis riskebis an sxva sazogadoebrivi safrTxeebis gaTva-
liswinebiT. Tumca agreTve CaTvala, rom ar arsebobda sakmarisi 
mecnieruli mtkicebulebebi imis dasasabuTeblad, rom marixuanis 
moxmareba zrdis momxmareblis mier danaSaulis Cadenis an sazogadoe-
brivi wesrigis darRvevis risks an rom is warmoadgens e.w. ̀ karibWul 
narkotiks~ da iwvevs sxva narkotikul saSualebaze moTxovnis Camo-
yalibebas. Sesabamisad, marixuanis moxmarebis sisxlissamarTlebrivi 
akrZalva mimarTuli iyo mxolod Tavad momxmareblis janmrTelobis 
dacvisken. 

`marixuanis akrZalva moraluri TviTdegradaciis motiviT ar war-
moadgens Rirebul legitimur mizans. konstitucia uzrunvelyofs 
piris Tavisuflebas, Tavad gansazRvros sakuTari cxovrebiseuli 

29 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqe givi SaniZe saqarTvelos parlamentis winaaRmdeg~, 1/13/732, 2017 
wlis 30 noemberi.

30 iqve, § II-12.
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gegmebi da miznebi, ganaxorcielos iseTi qmedebebi, romlebic ar vnebs 
sxvas. miuxedavad imisa, rom marixuanis moxmareba ukavSirdeba garkveul 
negatiur Sedegebs momxmareblisTvis, Tumca miiCnevs, rom es arCevani 
warmoadgens piris pirad avtonomias, rac daculia misi Tavisufali 
ganviTarebis uflebiT: SesaZlebloba, sakuTari pasuxismgeblobiT 
gadawyvitos, gamoscados am saSualebebis efeqtebi, miuxedavad imisa, 
rom is garkveuli doziT negatiurad zemoqmedebs mis janmrTelobaze. 
amrigad, marixuanis moxmarebis iseTi SesaZlo Sedegebi, rogoricaa 
Sromisunarianobis daqveiTeba, apaTia da Caketiloba ar warmoadgens 
Tavisufali ganviTarebis SezRudvis legitimur miznebs...“31

imis savaldebulod dadgena, Tu risi Wama, daleva, moweva SeiZleba 
da am qmedebisaTvis sasjelis daweseba, warmoadgens piradi avtono-
miiT dacul sferoSi Carevis iseT formas, romlis ganxorcielebac 
SesaZlebelia mxolod sajaro interesebis dasacavad. pirovnebis 
dasja mxolod sakuTari janmrTelobisaTvis zianis miyenebis gamo, 
warmoadgens saxelmwifosgan gamovlenili paternalizmis iseT formas, 
romelic ar aris Tavsebadi Tavisufal sazogadoebasTan. `calsaxaa, 
rom saxelmwifo ar unda ereodes adamianis TavisuflebaSi mxolod 
imitom, rom is iracionalur qmedebas axorcielebs~.32

am citirebis yvelaze saintereso nawili aris apelireba `pater-
nalizmis iseT formaze, romelic ar aris Tavsebadi Tavisufal 
sazogadoebasTan~, radgan is gvafiqrebinebs, rom paternalizmis 
iseTi formebic arseboben, romlebic Tavsebadi iqneba Tavisufal 
sazogadoebasTan da konstituciis me-16 muxlTan. am sakiTxs dama-
tebiT SeiZleba naTels fendes gadawyvetilebis sxva nawili, romlis 
Tanaxmadac, moqalaqeebis janmrTelobis dacva da jansaRi cxovrebis 
wesi mniSvnelovania saxelwifos ganviTarebisTvis da misi mxridan 
xelSewyobis sferos SeiZleba warmoadgendes. Tumca sasamarTlom 
iqve aRniSna, rom saWiroa iseTi midgomebi, romlebic swor balanss 
miaRweven sisxlissamarTlebriv meqanizmebsa da sazogadoebrivi usa-
frTxoebis Tu sazogadoebrivi janmrTelobisaTvis zianis Semcirebis 
prevenciul meqanizmebs Soris. 

igive argumentebis safuZvelze, 2018 wlis 30 ivliss miRebuli 
gadawyvetilebiT,33 sasamarTlom arakonstituciurad cno agreTve 

31 iqve, § II-55. 
32 iqve, § II-50.
33 saqarTvelos sakonstitucio sasamarTos gadawyvetileba 1/3/1282 saqmeze `sa-
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saqarTvelos administraciul samarTaldarRvevaTa kodeqsis nor-
mac, romelic marixuanas moxmarebisTvis administraciuli jarimis 
dakisrebas iTvaliswinebda. sasamarTlom aRniSna, rom garkveul 
garemoebebSi marixuanis moxmareba SeiZleba uqmnides safrTxes sxva 
pirebs (mag., arasrulwlovnebs). sasamarTlos azriT, gamarTlebuli 
iqneboda marixuanis moxmarebis SezRudva ̀ saswavlo, saaRmzrdelo Tu 
saganmanaTleblo dawesebulebebSi, armiaSi, samedicino, saxelmwifo 
(sajaro) dawesebulebebSi, agreTve, sazogadoebrivi TavSeyris zogierT 
adgilas (magaliTad, sazogadoebriv transportSi), sazogadoebrivi 
jandacvisa da sajaro wesrigis interesebis dasacavad~.34 Tumca Se-
safasebeli norma amoiwureboda marixuanis moxmarebis faqtiT da, 
Sesabamisad, am mocemulobidan raime riski mesame pirebis janmrTe-
lobisTvis ar Canda. amdenad, normis erTaderT SesaZlo gamarTlebad 
rCeboda, Tavad momxmareblis janmrTelobaze zrunva.

am mxriv aRsaniSnavia, rom sasamarTlos midgomis mixedviT, gar-
kveul SemTxvevaSi saxelmwifo uflebamosilia, SezRudos piris 
uflebebi misive interesebis dasacavad; metic garkveul SemTxvevaSi 
saxelmwifos pozitiuri valdebuleba aqvs amgvarad moqcevisa. anu 
piris dacva sakuTari Tavisgan – TavisTavad da yovelTvis arakonsti-
tuciuri paternalizmi ar aris. am konkretul SemTxvevaSi zoma iyo 
arakonstituciuri, radgan momxmareblisTvis miyenebul zaralsa da 
mis SezRudul uflebebs Soris sasamarTlom samarTliani balansi/
Tanazomiereba ver dainaxa:

`vinaidan maruxuanis moxmareba ar aris dakavSirebuli momxmare-
blis janmrTelobisaTvis seriozuli zianis miyenebasTan, sakonsti-
tucio sasamarTlo miiCnevs, rom saxelmwifos mocemul SemTxvevaSi 
ar warmoeSoba pozitiuri valdebuleba, piri sakuTari TavisaTvis 
aseTi zianis miyenebisgan daicvas sakuTriv zianis mimyenebeli qme-
debis samarTaldarRvevad gamocxadebiT. es warmoadgens pirovnebis 
Tavisufali ganviTarebis uflebaSi iseT eqscesiur Carevas, romelic 
ar aris gamarTlebuli dasaxuli kanonieri interesiT~.

marixuanis moxmarebisTvis administraciulsamarTlebrivi jarimis 
dakisreba arakonstituciurad gamocxadda.

qarTvelos moqalaqeebi – zurab jafariZe da vaxtang megreliSvili saqarTve-
los parlamentis winaaRmdeg~, 2018 wlis 30 ivlisi.

34 iqve, § II-35.
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antipaternalisturi xazis SejamebisTvis, am nawilSi ganvixileT 
saqmeebi, romlebSic sadavo normebi/zomebi zRudavda individis 
avtonomiurobas da pirovnuli ganviTarebis Tavisuflebas maTive 
interesebis dasacavad. aRniSnuli, TavisTavad, miuRebeli legitimuri 
mizani ar aris da rogorc sasamarTom Tqva garkveuli TviTmiyenebu-
li zianisgan individis dacva saxelmwifos pozitiur movaleobasac 
SeiZleba warmoadgendes. Tumca amgvari paternalisturi zomebis 
gamoyenebisas saxelmwifo SeiZleba Caerios mxolod ukiduresi au-
cileblobisas, unda gamoiyenos miznis misaRwevad vargisi saSualeba 
da unda miaRwios samarTlian balanss dacul interessa da uflebis 
SezRudvas Soris. 

am TavSi ganxiluli saqmeebis suliskveTeba, rom adamians ufleba 
aqvs, TavisTvis saziano gadawyvetilebebi miiRos da es ufleba misi 
avtonomiurobis me-16 muxliT daculi nawilia, aris upirobod didi 
monapovari saqarTveloSi konstituciuri uflebebis dacvisTvis 
da konstituciis me-16 muxls gansakuTrebiT momxiblav safuZvlad 
aqcevs am tipis saqmeebze strategiuli samarTalwarmoebis gansa-
xorcieleblad.

 
g. piradi sivrcis dacva

2016 wels sakonstitucio sasamarTlom miiRo gadawyvetileba e.w. 
`faruli mosmenebis~ sakiTxze. am sakiTxze arsebuli wina gadawyve-
tilebebisgan gansxvavebiT, am saqmeSi sasamarTlom sadavo normebi 
Seafasa ara mxolod konstituciis me-20 muxlTan mimarTebiT, aramed, 
agreTve konstituciis me-16 muxlTan mimarTebiTac. Sesabamisad, aR-
niSnuli saqme mniSvnelovania imis gasarkvevad, piradi sivrcis dacvis 
sakiTxebze sad gadis zRvari me-16 muxliT da me-20 muxliT dacul 
sferoebs Soris.

sasamarTlom ganacxada, rom me-16 muxli `moicavs piradi cxovre-
bis, adamianis piradi sivrcis xelSeuxeblobis yvela aspeqts~; me-20 
muxliT ki daculia `piradi cxovrebis xelSeuxeblobis uflebis 
Semdegi umniSvnelovanesi komponentebi: piradi saqmianobis adgilis 
xelSeuxebloba; piradi Canaweris xelSeuxeblobis ufleba; mimoweris 
Tavisufleba; satelefono da sxva saxis teqnikuri saSualebebiT sau-
bris Tavisufleba; teqnikuri saSualebebiT miRebuli Setyobinebebis 
xelSeuxeblobis ufleba; sacxovrebeli binisa da sxva mflobelobis 
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xelSeuxeblobis ufleba.~ aqedan SeiZleba davaskvnaT, rom piradi si-
vrcis dacvasTan dakavSirebiT me-16 da me-20 muxlebs Sorisac zogadi 
da specialuri debulebebis mimarTeba arsebobs: me-16 moicavs pirad 
sivrces, me-20 ki mis konkretul komponentebs. es daskvna Tu sworia, 
maSin sasamarTlos sadavo normebi orive muxlTan mimarTebiT ar unda 
Seefasebina misi zogadi midgomis gaTvaliswinebiT, Tumca Seafasa.

sasamarTlos midgomis axsna, am konkretul SemTxvevaSi35 SeiZleba 
imaSi mdgomareobdes, rom mocemul saqmeSi wamoWrili iyo ara mxolod 
Setyobinebis da piradi komunikaciis xelSeuxeblobis aspeqti, aramed 
agreTve piradi cxovrebis gadawyvetilebiTi aspeqti, romlis dacvis 
wyaroc mxolod me-16 muxlSi dainaxa sasamarTlom. amas adasturebs 
sasamarTlos msjelobac me-16 muxlis nawilSi.

sasamarTlom miiCnia, rom rodesac faruli sagamoZiebo moqmedebebis 
sakanonmdeblo regulireba iZleva TviTnebobis farTo saSualebas da 
adamianebs uyalibdebaT SiSi, rom sinamdvileSi maTi piradi sivrce 
ar sargeblobs xelSeuxeblobiT da daculobiT, es adamianebis av-
tonomiurobas da Tavisufal ganviTarebas xdis myifes da saeWvos.36 
sasamarTlos ganmartebiT, me-16 muxli ar Semoifargleba mxolod 
piradi sivrcis realuri da faqtobrivi xelSeuxeblobis moTxovniT, 
aramed agreTve saWiroa xelSeuxeblobis myari SegrZnebac uflebis 
subieqtebisTvis:

`aseTi mkafio SegrZnebebisTvis myari samarTlebrivi safuZvle-
bis gareSe adamianebis mudmivi Relva da dafiqrebis saWiroeba, aris 
ki maTi piradi cxovreba namdvilad mxolod maTi piradi sivrce, 
TavisTavad iwvevs maTi qcevis Tavisuflebis Segnebulad an qvec-
nobierad koreqtirebas, maTi nebis Sesabamisad moqmedebis, ganvi-
Tarebis SesaZleblobis SezRudvas an ukeTes SemTxvevaSi sakuTari 
nebis da gadawyvetilebis Sesabamisad moqcevas imasTan SeguebiT an 
im faqtis ignorirebiT, rom pirad sivrces iyofs misTvis ucnob, 
arasasurvel pirebTan. ... pirvel SemTxvevaSi ar arsebobs sakuTari 

35 2017 wels msgavsi sadavo normebi isev orive konstituciur normasTan miiRo 
sasamarTlom Sesafaseblad. saqarTvelos sakonstitucio sasamarTlos saoqmo 
Canaweri saqmeze `saqarTvelos saxalxo damcveli, saqarTvelos moqalaqeebi 
– avTandil baramiZe, givi miTaiSvili, nugzar solomoniZe da sxvebi (sul 326 
konstituciuri sarCeli) saqarTvelos parlamentis winaaRmdeg~, 2017 wlis 29 
dekemberi.

36 iqve, § II-27.
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nebis Sesabamisad moqmedebis, pirovnebis ganviTarebis Tavisufleba, 
xolo meore SemTxvevaSi darRveulia ... Tavad piradi sivrce, radgan 
adamiani sakuTari nebis Sesabamisad moqmedebisTvis upiratesobis 
miniWebis gziT faqtobrivad Tmobs piradi sivrcis privatulobas, 
masSi saxelmwifos daSvebis gziT. yovelive zemoaRniSnulidan gamom-
dinare, sadavo normebi ewinaaRmdegeba saqarTvelos konstituciis 
me-16 muxlis moTxovnebs~.37

radgan sasamarTlom dainaxa, sasamarTlos kontrolis gverdis 
avliT piradi sivrcis xelSeuxeblobis darRvevis safrTxec, sadavo 
normebi arakonstituciurad iqna cnobili me-20 muxlTan mimarTebiTac.

aRsaniSnavia, rom am gadawyvetilebis Tanaxmad, internet-komu-
nikaciis realur droSi mopoveba, rogorc sagamoZiebo moqmedeba, 
zustad iseve warmoadgenda me-16 muxlis dacul sferoSi Carevas da 
iseTive simkacriT unda Semowmebuliyo, rogorc satelefono sau-
brebis faruli miyuradeba: 

`zedmetia imis mtkiceba, rom pirebs Soris gacvladi informaciis 
odenobis, Sinaarsis, Tvisebriobis, saxeobis TvalsazrisiT, faqto-
brivad ar arsebobs sxvaoba telefoniTa da internetiT informaciis 
gacvlisas. metic, gamoyenebis intensivobis mixedviT da, Sesabamisad, 
informaciulobis xarisxis, moculobis mixedviT, dRevandel dRes 
internetkomunikacia bevrad ufro informaciuli SeiZleba iyos. Se-
sabamisad, am sivrceSi ukontrolo SeRweva, bevrad ufro intensiur 
Carevas SeiZleba iwvevdes privatul sferoSi da, Sedegad, arRvevdes 
adamianebis fundamentur uflebebs~.38 

aRsaniSnavia, rom am kvlevis momzadebis droisTvis sasamarTlom 
kidev 2 gadawyvetileba miiRo, romelic pirad sivrces/pirad infor-
macias ukavSirdeboda da sadavo normebi gasaCivrebuli iyo rogorc 
me-16, ise me-20 muxlTan mimarTebiT.39 orive SemTxvevaSi, sasamarTlom 
uari Tqva orive konstituciur normasTan Seefasebina davis sagani.

37 iqve, § II-82.
38 iqve, § II-78.
39 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-

los moqalaqe ediSer goduaZe saqarTvelos Sinagan saqmeTa ministris winaaR-
mdeg~, 1/2/622, 2017 wlis 9 Tebervali; saqarTvelos sakonstitucio sasamarT-
los gadawyvetileba saqmeze `saqarTvelos moqalaqe nana farCukaSvili saqar-
Tvelos sasjelaRsrulebisa da probaciis ministris winaaRmdeg~, 2/4/665,683, 
2018 wlis 26 ivlisi.
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pirvel saqmeSi `saqarTvelos moqalaqe ediSer goduaZe saqarTve-
los Sinagan saqmeTa ministris winaaRmdeg~,40 romelic exeboda admi-
nistraciuli samarTaldarRvevis Sesaxeb informaciis (misi Camdenis 
saidentifikacio monacemebis CaTvliT) samudamod Senaxvas erTian 
sainformacio bankSi, sadavo norma Sefasda konstituciis me-16, ma-
gram ara me-20 muxlTan.

sakonstitutio sasamarTlom xazi gausva imas, rom konstituciis 
me-20 muxli icavs piradi cxovrebis calkeul aspeqtebs da pirad si-
vrces saxelmwifos mxridan imgvari Carevisgan, romelic gamoixateba 
informaciis SegrovebaSi, farul miyuradebaSi, CxrekaSi. anu me-20 
muxli aregulirebs uSualod pirad informaciasTan an komunikacias-
Tan wvdomas.41 ramdenadac sadavo muxli exeboda ara informaciis 
mopovebas, aramed ukve mopovebuli informaciis arqivSi samudamod 
Senaxvis wess, sasamarTlom CaTvala, rom aRniSnuli ar xvdeboda 
konstituciis me-20 muxlSi. Sesabamisad, sadavo norma mxolod me-16 
muxlTan mimarTebiT Seafasa da cno arakonstituciurad misi blanke-
turi xasiaTis gamo.

meore saqmeSi ̀ saqarTvelos moqalaqe nana farCukaSvili saqarTve-
los sasjelaRsrulebisa da probaciis ministris winaaRmdeg~, rome-
lic exeboda patimrebis srul pirad Semowmebas (sxeulis nawilebis 
gaSiSvlebas), sasamarTlom miuTiTa, rom konstituciis me-20 muxli 
icavs pirovnebis, maT Soris misi sxeulis xelSeuxeblobas. Sesaba-
misad, piradi Semowmeba unda ganxorcieldes am muxlis moTxovnaTa 
Sesabamisad. radgan am sakiTxze arsebobda specialuri konstituciuri 
debuleba (me-20 muxli), sakonstitucio sasamarTlom CaTvala, rom 
sadavo norma ar iyo Sefasebadi konstituciis me-16 muxlTan.42

amdenad, ̀ farul mosmenebze~ 2016 wlis gadawyvetileba aris erTa-
derTi arsebiTi gadawyvetileba, romelSic sadavo normebi Sefasda 
rogorc me-16, ise me-20 muxlTan mimarTebiTac. es, erTi SexedviT, 
warmoadgens gadaxras im zogadi midgomidan, rom, Tu konstitucias 

40 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqe ediSer goduaZe saqarTvelos Sinagan saqmeTa ministris winaaR-
mdeg~, 1/2/622, 2017 wlis 9 Tebervali.

41 iqve, § II-15.
42 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-

los moqalaqe nana farCukaSvili saqarTvelos sasjelaRsrulebisa da proba-
ciis ministris winaaRmdeg~, 2/4/665,683, 2018 wlis 26 ivlisi, § II-97-99.
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aqvs sakiTxze specialuri regulireba, is me-16 muxlTan ar unda 
Sefasdes. Tumca am gadawyvetilebis motivacia safuZvels iZleva fi-
qrisTvis, rom am SemTxvevaSi me-16 muxlTan sadavo normiT gamowveuli 
is Careva Sefasda, romelic ukavSirdeboda adamianebSi piradi sivrcis 
daucvelobis gancdas da Sesabamisi TviTcenzuris ganxorcielebas, 
me-20 muxlTan ki – sasamarTlos gverdis avliT pirad informaciaze 
da sivrceze wvdomis sakiTxi. amdenad, ar iqneba swori imis Tqma, rom 
es saqme zogadi midgomis Secvlis magaliTia. 

aRsaniSnavia, arakonstituciurad cnobili normebis nacvlad 
miRebuli axali normebi faruli sagamoZiebo moqmedebebis Sesaxeb, 
isev sadavoa sakonstitucio sasamarTloSi da arsebiTi ganxilvis-
Tvis saqme isev me-16 da me-20 muxlebTan mimarTebiT aris miRebuli. 
Sesabamisad, es gadawyvetileba iqneba am or muxls Soris mimarTebis 
ganmsazRvreli precendenti samomavlod.

d. daskvna

am droisTvis arsebuli praqtikis mixedviT, sakonstitucio sasa-
marTlom me-16 muxlTan mimarTebiT Seafasa da arakonstituciurad 
cno:
•	 sisxlis donaciis uflebis SezRudva homoseqsualebisTvis an im 

mamakacebisTvis, romlebsac seqsi aqvT mamakacebTan;
•	 qmeduunaro pirebis nebis Canacvleba meurvis nebiT da maTi da-

moukidebeli funqcionirebis imaze metad SezRudva, vidre amas 
moiTxovda Sesabamisi pirebis arsebuli unarebi;

•	 qmeduunaro pirebis Camocileba maTi mkurnalobis Taobaze misa-
Rebi gadawyvetilebebidan;

•	 bebiis gvaris arCevis SesaZleblobis SezRudva;
•	 sagamoZiebo moqmedebebis Catarebis imgvari reglamentireba, rom 

adamianebi mudmivi SiSis qveS arian maT pirad sferoSi CarevasTan 
dakavSirebiT da, Sesabamisad, uwevT TviTcenzuris ganxorcieleba.

•	 administraciuli samarTaldamrRvevis pirovnebis da mis mier 
Cadenili darRvevis Sesaxeb informaciis samudamod Senaxva sain-
formacio bankSi saxelmwifos mier;

•	 marixuanis moxmarebis, rogorc rekreaciis sisxlissamarTlebri-
vad an administraciulsamarTlebrivad dasja, Tu is sxva pirebis 
janmrTelobas ar uqmnis safrTxes.
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aRniSnuli sakiTxebi davyaviT 3 ufro farTo jgufad: a. identobis 
dacva; b. antipaternalisturi zomebisgan dacva; g. piradi sivrcis 
dacva. yvela am mimarTulebiT msjelobisas sasamarTlos me-16 muxlis 
teqstis miuxedavad, arasdros dauSvia, rom es ufleba SeiZleboda 
absoluturi yofiliyo, Tumca pirovnebis ganviTarebas, avtonomias da 
individualizms aniWebs ra fundamentur mniSvnelobas, sasamarTlos 
mxridan Carevis Semowmeba aris ukiduresad zedmiwevniTi da mkacri. 
es ganasxvavebs sakonstitucio sasamarTlos midgomas am kvlevaSi 
ganxiluli sxva sasamarTloebisgan, romlebic pirovnuli ganviTarebis 
uflebis ufarToesi daculi sferos gaTvaliswinebiT, gansakuTrebiT 
did diskrecias aniWeben saxelmwifoebs sazogadoebebis saWiroebebis 
mixedviT Caerion am uflebaSi. 

Tumca gasaTvaliswinebelia isic, rom am etapze me-16 muxlTan 
dakavSirebiT aTze naklebi gadawyvetileba arsebobs. praqtikis gan-
viTarebis Sesabamisad, sasamarTlom SeiZleba gaiziaros sxva sasa-
marTloebis gamocdileba da erTgvarovnad mkacri testis gamoyenebis 
nacvlad, sakiTxebis sensitiurobisa da mniSvnelobis mixedviT, meti 
sistematizeba da gradacia moaxdinos me-16 muxlis safuZvelze gansa-
xorcielebeli konstituciuri kontrolis simkacris TvalsazrisiT.

4. Sejameba

konstiticiurad daculi Tavisuflebis sazRvrebis dadgena konsti-
tucionalizmis erT-erTi mTavari sakiTxia. konstituciuri wesrigis 
farglebSi arsebuli adamianis Tavisufleba daculia konkretuli 
konstituciuri uflebebiT, rogoricaa gamoxatvis Tavisufleba, ga-
dadgilebis Tavisufleba, Sekrebebisa da gaerTianebebis Tavisufleba 
da a.S. Tumca es konkretuli muxlebi adamianis Tavisuflebas ar da 
ver amowuravs.43 

roca kanonmdebloba zRudavs adamianis Tavisuflebas nebismieri 
formiT da nebismier sferoSi (mag., spirtiani sasmelis sajarod 
moxmarebisas, nadirobisas an Sinauri cxovelebis arCevisas), SeiZleba 
es TavisTavad piris Rirsebas an piradi cxovrebis xelSeuxeblobas 
ar ewinaaRmdegebodes, magram misi Tavisuflebis SezRudvas udavod 

43 Frank I. Michelman, Freedom by Any Other Name: A Comparative Note on Losing Battles Whi-
le Winning Wars, 2008 Acta Juridica 91 (2008), gv. 99.



piradi Tavisufleba da avtonomia

40

warmoadgens.44 aq Cndeba kiTxva, ra aris amgvari zogadi Tavisuflebis, 
e.w. `narCeni Tavisuflebis~ (residual liberty) konstituciursamarTle-
brivi wyaro. 

rogorc am kvlevaSi Cans, sxvadasxva sasamarTloebi amgvar wyaros 
Sesabamisi dokumentebis teqstis mixedviT, sxvadasxva debulebebSi 
pouloben. saqarTvelos sakonstitucio sasamarTlosTvis es cal-
saxad konstituciis me-16 muxlia – adamianis rogorc avtonomiuri, 
damoukidebeli subieqtis Tavisuflebis garanti:

`konstituciaSi reglamentirebul konkretul uflebebs miRma 
rCeba pirovnebis Tavisufali ganviTarebisaTvis aucilebeli bunebiTi 
Tavisuflebebis mniSvnelovani segmenti. konstituciis me-16 muxli 
qmnis konstituciuri dacvis garantias urTierTobebisTvis, romlebic 
ar Tavsdeba konstituciis sxva normebSi, Tumca Seadgens pirovnebis 
Tavisufali ganviTarebis aucilebel komponents~.45 

miuxedavad imisa, Tu Sinaarsobrivad ra tipis qmedebas ukrZalavs 
saxelmwifo individs, rogorc ki is zRudavs individis Tavisufle-
bas, qua Tavisuflebas (Tundac ar modiodes SemxeblobaSi, romelime 
konkretul konstituciur uflebasTan), is iWreba sferoSi, romelsac 
saqarTvelos sakonstitucio sasamarTlo, germaniis sakonstitucio 
sasamarTlos msgavsad, uwodebs `moqmedebis zogad Tavisuflebas~. 
am momentidan saxelmwifos sWirdeba, sasamarTlos warudginos da-
majerebeli gamarTleba aRniSnuli CarevisTvis, raTa zoma arakons-
tituciurad ar CaiTvalos. 

aqve aRsaniSnavia, rom germaniis sakonstitucio sasamarTlos 
midgomisgan gansxvavebiT, romelic Zalian viwro sferoSi (uflebis 
birTvis xelyofisas) da Zalian iSviaTad aniWebs personaluri gan-
viTarebis uflebas `kbils~ da realur dacvas, saqarTvelos sakons-
titucio sasamarTlos kontroli me-16 muxlis farglebSi normebis 
konstituciurobis Semowmebisas aris ukiduresad mkacri. 

me-16 muxlTan dakavSirebul mTel rig saqmeebSi, sasamarTlo pir-
dapir miuTiTebs, rom saxelmwifos unda hqondes Rirebuli legiti-
muri mizani da gamoyenebuli saSualeba unda iyos yvelaze naklebad 
mzRudavi imisTvis, rom Careva konstituciurad CaiTvalos. yvela 

44 iqve, gv. 93.
45 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-

los moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTvelos parlamen-
tis winaaRmdeg~, 2/4/532,533, 2014 wlis 8 oqtomberi, § II-5.
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aqamde gadawyvetil saqmeSi sasamarTlo Zalian mkacri iyo imis Semow-
mebisas, miRweuli iyo Tu ara samarTliani balansi dasaxul mizans da 
uflebis SezRudvas Soris. amis saukeTeso dadasturebaa isic, rom 
yvela saqme, romelSic sadavo norma arsebiTad Sefasda konstituciis 
me-16 muxlTan mimarTebiT, mosarCeleTa moTxovnis dakmayofilebiT 
da sadavo normebis arakonstituciurad cnobiT dasrulda.46

rac Seexeba pirovnebis ganviTarebis Tavisuflebis mimarTebas 
piradi cxovrebis xelSeuxeblobis uflebasTan, es urTierToba 
moiTxovs gamokvlevas. rogorc zemoT iyo naCvenebi, imis gamo, rom 
aqamde moqmed saqarTvelos konstituciaSi ar aris piradi cxovrebis 
xelSeuxeblobis yovlismomcveli muxli da am uflebis calkeuli 
aspeqtebi daculia sxvadasxva muxlebiT, sakonstitucio sasamarTlo 
aqamde aqtiurad miuTiTebda me-16 muxlze, rogorc piradi cxovrebis 
uflebis im komponentebis damcvelze, rasac konstituciis sxva spe-
cialuri muxlebi ar aregulireben (ojaxis wevrebTan urTierToba, 
pirad sivrceSi TviTcenzuris gareSe funqcionireba, saxelis da gvaris 
arCevis ufleba, seqsualuri identobis gansazRvris ufleba, a.S.). 

Tumca sakonstitucio sasamarTlos praqtika calsaxad miuTiTebs 
imaze, rom me-16 muxlis moqmedebis farglebi ar amoiwureba piradi 
sferoTi. es ufleba moqmedebs sajaro sferoSic da icavs adamianis 
uflebas, ganaviTaros kavSirebi garesamyarosTan.

saqarTvelos konstituciis axali redaqciis amoqmedebis Semdeg, 
ramdenadac masSi calkea mocemuli piradi da ojaxuri cxovrebis 
dacva,47 savaraudod, sakonstitucio sasamarTlo piradi cxovrebis 
xelSeuxeblobis uflebis Sesabamis komponentebs (piradi cxovreba, 
ojaxuri cxovreba, piradi sivrce da komunikacia) am specialur (me-
15 muxli) normaSi daicavs da me-16 muxli (axali konstituciis me-12 
muxli) darCeba wmindad rezidualuri Tavisuflebis muxlad, anu 

46 aqedan gamonaklisad ar SeiZleba CavTvaloT `rusTavi 2~-is saqme da nana far-
CukaSvilis saqme, romlebic zemoT aris ganxiluli, radgan arc erT SemTxve-
vaSi me-16 muxlTan mimarTebiT sadavo normebis konstituciuroba ar Sefase-
bula specialuri normebis arsebobis gamo.

47 saqarTvelos konstituciuri kanoni `saqarTvelos konstituciaSi cvlile-
bis Setanis Sesaxeb~, #1324-rs, 2017 wlis 10 oqtomberi, muxli 15 (piradi da 
ojaxuri cxovrebis, piradi sivrcisa da komunikaciis xelSeuxeblobis ufle-
bebi).
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bunebiTi Tavisuflebis im segmentis damcvelad, romelic konstitu-
ciis konkretul muxlebSi ar aris reglamentirebuli da daculi.48

is faqti, rom pirovnuli ganviTarebis uflebasa da piradi cxo-
vrebis xelSeuxeblobas Soris kavSiris intensiuroba didwilad 
konkretuli samarTlebrivi teqstiTaa ganpirobebuli, kargad Cans 
adamianis uflebaTa evropuli sasamarTlos praqtikis magaliTzec. imis 
gamo, rom adamianis uflebaTa evropuli konvencia ar iTvaliswinebs 
calke pirovnebis ganviTarebis uflebas da ar Seicavs rezidualuri 
Tavisuflebis dacvisTvis calke normatiul safuZvels, sasamarTlo 
uflebas pirovnul ganviTarebaze konvenciis me-8 muxlis piradi da 
ojaxuri cxovrebis garantiaSi kiTxulobs da icavs. Tumca rogorc 
kvlevis Sesabamis nawilSi Cans, damoukidebeli normatiuli safuZvlis 
ararsebobis gamo, sasamarTlos sakmaod winaaRmdegobrivi praqtika 
aqvs. mag., sajaro samsaxurSi dasaqmeba (mag., mosamarTlis Tanamde-
bobaze yofna) daculia konvenciis me-8 muxliT, rogorc pirovnuli 
ganviTarebis uflebis nawili, miuxedavad imisa, rom calsaxad saja-
ro bunebis aqtivobasTan gvaqvs saqme, nadiroba ki ar aris daculi 
pirovnuli ganviTarebis uflebiT, swored im sababiT, rom Tavisi 
arsiT sajaro aqtivobaa da ideaSi, me-8 muxli piradi cxovrebis 
xelSeuxeblobas icavs.

ra Tqma unda, normatiuli teqstebis Taviseburebebis miRma aris 
ufro Rrma ideuri kavSiric piradi cxovrebis xelSeuxeblobis 
uflebasa da pirovnuli ganviTarebis Tavisuflebas Soris. es aris 
avtonomiis Rirebuleba, romelic orive uflebis arss qmnis. gansxva-
veba mxolod is SeiZleba iyos, rom piradi cxovrebis xelSeuxeblobis 
ufleba icavs am avtonomias pirad sferoSi an pirad sakiTxebTan 
dakavSirebiT (Tundac sajaro sferoSi), xolo pirovnuli ganviTare-
bis Tavisufleba, rogorc zogadi moqmedebis Tavisufleba, adamianis 
avtonomiuri gadawyvetilebebis miRebis process icavs rogorc kerZo, 
ise sajaro sferoSi. 

rezidualuri Tavisuflebis, rogorc calke konstituciurad 
dasacavi sikeTis saWiroebis mtkicebisas da imis xazgasmisas, rom 
rezidualuri Tavisufleba ar aris arc piradi cxovrebis xelSeuxe-
blobis ufleba da arc Rirseba TavisTavad, Tumca orivesTan mWidrod 

48 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarTve-
los moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTvelos parlamen-
tis winaaRmdeg~, 2/4/532,533, 2014 wlis 8 oqtomberi, § II-5.
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dakavSirebulia, frenk miqelmani citirebs isaia berlins, `yoveli 
movlena aris is rac aris, da ara raRac sxva~.49

pirovnebis Tavisufali ganviTarebis ufleba, an moqmedebis zogadi 
Tavisufleba, an rezidualuri Tavisufleba moicavs, Tumca ar utol-
deba piradi cxovrebis xelSeuxeblobas. amdenad, saqarTvelos kons-
tituciis upiratesobaa am uflebis calke uflebad gatana. aRniSnuli 
calsaxad dadebiTad aisaxeboda aqamde am uflebis konstituciuri 
dacvis xarisxze. axali konstituciis amoqmedebis Semdegac am ufle-
basTan dakavSirebuli praqtika ganviTarebas gaagrZelebs saTanado 
samarTalwarmoebis pirobebSi, miuxedavad imisa, rom piradi cxovrebis 
calkeuli komponentebis am uflebis farglebSi dacvis saWiroeba 
aRar iarsebebs. am mxriv, aRniSnuli kvleva da sxva sasamarTloebis 
iurisdiqciebSi arsebuli paraleluri praqtika sasargeblo iqneba 
dainteresebuli pirebisTvis.
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2. saqarTvelos moqalaqeebi – irakli qemokliZe da daviT xaraZe saqar-

Tvelos parlamentis winaaRmdeg, №2/4/532,533, 2014 wlis 8 oqtomberi;

3. saqarTvelos saxalxo damcveli, saqarTvelos moqalaqeebi – giorgi 

burjanaZe, lika sajaia, giorgi gociriZe, TaTia qinqlaZe, giorgi CitiZe, 
laSa tuRuSi, zviad qoriZe, aaip ̀ fondi Ria sazogadoeba saqarTvelo~, 
aaip `saerTaSoriso gamWvirvaloba – saqarTvelo~, aaip `saqarTvelos 

axalgazrda iuristTa asociacia~, aaip `samarTliani arCevnebisa da 

demokratiis saerTaSoriso sazogadoeba~ da aaip ̀ adamianis uflebaTa 

centri~ saqarTvelos parlamentis winaaRmdeg, 1/1/625, 640, 2016 wlis 

14 aprili;

4. saqarTvelos moqalaqe nugzar jayeli saqarTvelos parlamentis wi-

naaRmdeg, 2/4/570, 2016 wlis 4 agvisto;

5. saqarTvelos moqalaqe ediSer goduaZe saqarTvelos Sinagan saqmeTa 

ministris winaaRmdeg, 1/2/622, 2017 wlis 9 Tebervali;

6. saqarTvelos moqalaqe givi SaniZe saqarTvelos parlamentis winaaRm-

deg, 1/13/732, 2017 wlis 30 noemberi; 

7. Sps samauwyeblo kompania rusTavi 2~ da ̀ Sps telekompania saqarTvelo~-

saqarTvelos parlamentis winaaRmdeg, N3/7/679, 2017 wlis 29 dekemberi;

8. `saqarTvelos moqalaqeebi – zurab jafariZe da vaxtang megreliSvili 

saqarTvelos parlamentis winaaRmdeg~, 1/3/1282, 2018 wlis 30 ivlisi;

9. `saqarTvelos moqalaqe nana farCukaSvili saqarTvelos sasjelaRs-

rulebisa da probaciis ministris winaaRmdeg~, 2/4/665,683, 2018 wlis 

26 ivlisi.

b. saoqmo Canawerebi

1. saqarTvelos moqalaqe – iuri vazagaSvili saqarTvelos parlamentis 

winaaRmdeg, 1/7/561, 568, 2013 wlis 20 dekemberi; 

2. saqarTvelos moqalaqe nodar mumlauri saqarTvelos parlamentis 

winaaRdeg, 2/10/560, 2013 wlis 27 dekemberi;

3. saqarTvelos moqalaqe beqa wiqariSvili saqarTvelos parlamentis 

winaaRmdeg, 1/1/592 2015 wlis 13 Tebervali;
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4. a(a)ip ̀ adamianis uflebebis swavlebisa da monitoringis centri (EMC)~ 
da saqarTvelos moqalaqeebi guram imnaZe da sofiko verZeuli saqar-

Tvelos parlamentis winaaRmdeg, 1/19/690, 2016 wlis 25 noemberi;

5. saqarTvelos moqalaqeebi jambul gvianiZe, daviT xomeriki da laSa 

gagiSvili saqarTvelos parlamentis winaaRmdeg, 1/21/701,722,725 baTumi, 
2016 wlis 20 dekemberi;

6. saqarTvelos moqalaqe nana farCukaSvili saqarTvelos sasjelaRs-

rulebisa da probaciis ministris winaaRmdeg, 2/8/665,683, 2016 wlis 

29 dekemberi;

7. saqarTvelos moqalaqe laSa baxutaSvili saqarTvelos parlamentis 

winaaRmdeg, 1/2/696, 2017 wlis 6 Tebervali;

8. saqarTvelos saxalxo damcveli saqarTvelos parlamentis, saqarTvelos 

Sinagan saqmeTa ministrisa da saqarTvelos Sromis, janmrTelobisa da 

socialuri dacvis ministris winaaRmdeg, 1/11/697, 2017 wlis 7 aprili;

9. saqarTvelos moqalaqeebi – gela tarielaSvili, giorgi kvirikaZe, 
vladimer gaspariani, ivane maWavariani da sxvebi (sul 9 mosarCele) 
saqarTvelos parlamentis winaaRmdeg, 1/13/733, 2017 wlis 22 ivnisi;

10. saqarTvelos moqalaqeebi – konstantine labartyava, malxaz nozaZe da 

irakli gigolaSvili saqarTvelos parlamentis winaaRmdeg, 2/12/702, 
2017 wlis 7 ivlisi;

11. saqarTvelos moqalaqe paata CerqeziSvili saqarTvelos parlamentis 

winaaRmdeg, 1/17/882, 2017 wlis 13 oqtomberi;

12. saqarTvelos moqalaqe ana fircxalaSvili saqarTvelos parlamentisa 

da saqarTvelos energetikisa da wyalmomaragebis maregulirebeli 

erovnuli komisiis winaaRmdeg, №1/18/1248, 2017 wlis 30 noemberi;

13. saqarTvelosa da kanadis moqalaqe giorgi spartak nikolaZe saqarTve-
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g. ganCinebebi

1. saqarTvelos moqalaqe ivane petriaSvili saqarTvelos parlamentis 

winaaRmdeg, 1/2/414, 2007 wlis 4 aprili;

2. saqarTvelos moqalaqe levan sirbilaZe saqarTvelos parlamentis 

winaaRmdeg, 1/7/454, 2008 wlis 19 dekemberi;

3. saqarTvelos moqalaqeebi _ daviT sarTania da aleqsandre maWaraSvili 

saqarTvelos parlamentisa da saqarTvelos iusticiis saministros 

winaaRmdeg, 1/2/458, 2009 wlis 10 ivnisi;

4. saqarTvelos moqalaqe aleqsandre ZimistariSvili saqarTvelos par-

lamentis winaaRmdeg, 2/6/475, 2009 wlis 19 oqtomberi;

5. Sps ̀ Corizonti~ q . baTumis meris da TviTmmarTveli qalaqis – baTumis 

sakrebulos winaaRmdeg, 1/4/495, 2010 wlis 30 ivlisi;

6. saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos mo-

qalaqe maia xuciSvili saqarTvelos parlamentis winaaRmdeg, 1/4/515, 
2011 wlis 22 dekemberi;

7. saqarTvelos moqalaqe maia asakaSvili saqarTvelos parlamentis 

winaaRmdeg, 2/3/514, 2012 wlis 13 ivlisi;

8. saqarTvelos moqalaqe geronti aSordia saqarTvelos parlamentis 

winaaRmdeg, 2/9/645, 2015 wlis 2 ivlisi;

9. saqarTvelos moqalaqeebi – imeda qarqaSaZe, mevlud janjRava, xaTuna 

CxaiZe da sxvebi saqarTvelos parlamentis winaaRmdeg, 1/4/870, 2017 
wlis 7 aprili;

10. saqarTvelos moqalaqeebi – goCa gaboZe da levan berianiZe saqarTvelos 

Sromis, janmrTelobisa da socialuri dacvis ministris winaaRmdeg, 

1/13/878, 2017 wlis 13 ivlisi;

11. saqarTvelos moqalaqe zurab CxeiZe saqarTvelos parlamentis winaaR-

mdeg, 1/18/731, 2017 wlis 12 oqtomberi;

12. saqarTvelos moqalaqe erasti jakobia saqarTvelos parlamentis 

winaaRmdeg, 2/17/7392017 wlis 28 dekemberi;
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13. saqarTvelos moqalaqeebi – Tornike arTqmelaZe da aleqsandre cicviZe 

saqarTvelos parlamentis winaaRmdeg, 2/3/12272018, wlis 22 Tebervali;

14. saqarTvelos moqalaqe daviT ciskaraSvili saqarTvelos parlamentis 

winaaRmdeg, 2/6/1254, 2018 wlis 22 Tebervali;

15. saqarTvelos moqalaqe ana maisuraZe saqarTvelos mTavrobis winaaR-

mdeg, 2/8/881, 2018 wlis 23 marti;

16. saqarTvelos moqalaqeebi – ilia kokaia da giorgi kapanaZe saqarTve-

los parlamentis winaaRmdeg, 3/1/707, 2018 wlis 30 marti.
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III. germaniis federaciuli  
sakonstitucio sasamarTlos praqtika 

1. Sesavali

saqarTvelos konstituciis me-16 muxli erTi SexedviT germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtis msgavsia. piradi Tavi-
suflebis da avtonomiis konstituciuri garantia orive dokument-
Si „pirovnebis Tavisufali ganviTarebis uflebaa~. am msgavsebidan 
gamomdinare germaniis federaciuli sakonstitucio sasamarTlos 
praqtika gansakuTrebiT saintereso unda iyos saqarTvelosTvis da 
saqarTveloSi samarTalwarmoebis monawileebisTvis. am praqtikidan 
uflebis bunebis da Sinaarsis Sesaxeb Camoyalibebuli argumentebi da 
sasamarTlos praqtikaSi danaxuli problemebi SeiZleba saqarTveloSi 
am uflebasTan dakavSirebuli samarTalwarmoebis ganviTarebasac 
daexmaros.

pirovnebis Tavisufali ganviTarebis ufleba germaniaSi saqarTve-
los msgavsad adamianis piradi Tavisuflebis da avtonomiis im aspeq-
tebs icavs, romlebsac sxva specialuri uflebebi ar icavs. uflebis 
dacvis obieqti adamianis moqmedebis zogadi Tavisufleba da misi 
piradi sivrcea. uflebis Ria bunebis gamo is adamianis Tavisuflebis 
axali saxis gamowvevebze damatebiT konstituciur garantiebs qmnis. 
amis magaliTia avtomobilis nomrebis avtomatizebuli aRricxvis da 
sainformacio teqnikuri sistemebis sandoobis da erTianobis Sesaxeb 
gadawyvetilebebiT sasamarTlos mier ganviTarebuli damatebiTi 
Tavisulebis garantiebi. 

pirovnebis Tavisufali ganviTarebis ufleba germaniis ZiriTadi 
kanonis struqturiT adamianis RirsebasTan uSualodaa dakavSire-
buli. es kavSiri uflebis dacvas aZlierebs. am kavSiris wyalobiT 
pirovnebis Tavisufali ganviTarebis ufleba xSirad damatebiT Zi-
riTadi kanonis Tavisuflebis specialur uflebebs aZlierebs, amis 
magaliTia didi miyuradebis saqmeze sasamarTlos gadawyvetileba, 
sadac sacxovrebeli binis xelSeuxeblobis garantia adamianis pira-
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di cxovrebis gansazRvris absoluturad daculi birTvis sferoTi 
damatebiT gaZlierda.

 iTvleba, rom adamians Rirseuli arsebobisTvis saxelmwifosTvis 
sruliad daxuruli sakuTari, piradi sivrce, unda hqondes. uflebis 
arsebiTi birTvi aseTi sivrcis konstituciur garantias gulisxmobs, 
sadac adamians sakuTari cxovrebis damoukideblad gansazRvra Seu-
Zlia da sadac is sajaro xelisuflebis zemoqmedebisgan daculia. 
Tumca ufleba adamianis piradi cxovrebis mxolod viwro sferos 
ar icavs da misi dacvis obieqti adamianis zogadi Tavisuflebaa. is 
adamianis moqmedebis Tavisuflebis intimur, pirad da socialur 
aspeqtebsac icavs. 

federaciuli sakonstitucio sasamarTlos praqtikaSi pirovnebis 
Tavisufali ganviTarebis uflebis daculi sfero adamianis Tavi-
suflebaa, romelsac is Tavad miiCnevs pirovnebis ganviTarebisTvis 
mniSvnelovnad. uflebasTan dakavSirebuli moculobiTi sasamarTlo 
praqtika swored uflebis daculi sferos aseTi farTo ganmartebis 
Sedegia. imeds vitovebT, rom am mravalferovani praqtikis analizi 
xels Seuwyobs sqarTveloSi Sesabamis sakiTxebze samarTalwarmoebis 
ganviTarebas. 

2. uflebis Sinaarsi

a. uflebis buneba da uflebiT daculi sfero

„nebismiers aqvs sakuTari pirovnebis Tavisufali ganviTarebis 
ufleba, Tuki is sxvaTa uflebebs ar laxavs da konstituciis Sesa-
bamis wesrigs da zneobriv kanons ar ewinaaRmdegeba~.1

pirovnebis Tavisufali ganviTarebis ufleba sxva ZiriTadi ufle-
bebisgan Tvisobrivad imiT gansxvavdeba, rom mas ar aqvs uflebis 
teqstSi gansazRvruli daculi sfero. uflebis aseTi zogadi bunebis 
gamo uflebis Sinaarsis da misi bunebis gasagebad germaniis federa-
ciuli respublikis federaciuli sakonstitucio sasamarTlos pra-
qtika gansakuTrebiT mniSvnelovania, radgan sasamarTlo praqtikaSi 

1 germaniis federaciuli respublikis konstituciis me-2 muxlis pirveli pun-
qti (ZiriTadi kanoni) https://www.gesetze-im-internet.de/gg/art_2.html 



piradi Tavisufleba da avtonomia

50

iseTi sferoebi (qveuflebebi) Camoyalibda da ganviTarda, romlebic 
pirovnebis Tavisufali ganviTarebis uflebis nawilad moiazreba.

ZiriTadi kanonis ZiriTadi uflebebis Sesaxeb TavSi sistemis da 
struqturis TvalsazrisiT, pirovnebis Tavisufali ganviTarebis 
ufleba saxelmwifos mier adamianis Rirsebis pativiscemasTan uSualod 
aris dakavSirebuli.2 struqturulad ufleba germaniis federaciuli 
respublikis xelisuflebis da mTeli konstituciuri wesrigis mier, 
adamianis Rirsebis dacvis valdebulebas mosdevs. 

adamianis Rirseba ZiriTadi kanonis faseulobaTa wesrigSi umaR-
lesi faseulobaa. es deklarirebuli rwmena ZiriTadi kanonis yvela 
uflebas, maT Soris me-2 muxlis pirvel punqtsac, Tanabrad moicavs. 
saxelmwifos, maT Soris kanonis safuZvelze, adamianis Rirsebis Se-
laxva an me-2 muxlis pirveli punqtiT gansazRvruli CarCoebis miRma 
pirovnebis Tavisuflebis arsebiTi bunebis Sexeba ar SeuZlia.3 amiT 
ZiriTadi kanoni TiToeul moqalaqes piradi cxovrebis gansazRvris-
Tvis xelSeuxebel sferos aniWebs, romelic saxelmwifos mxridan 
Carevas ar eqvemdebareba.4 

germaniis federaciulma sakonstitucio sasamarTlom e.w. elfesis 
saqmeze miRebul gadawyvetilebaSi pirovnebis Tavisufali ganviTare-
bis uflebis bunebis Sesaxeb vrclad imsjela da uflebis ramdenime 
mniSvnelovani Tvisobrivi maxasiaTebeli gansazRvra.

- sasamarTlom uflebis Sinaarsi farTod ganmarta da daadgina, 
rom is 

„adamianis moqmedebis zogad Tavisuflebas.... yvelaze farTe ga-
gebiT.... icavs, samarTlebrivi TvalsazrisiT is (me-2 muxlis pirveli 

2 ZiriTadi kanonis pirveli muxlis pirveli punqti gansazRvravs „1. adamianis 
Rirseba xelSeuvalia da misi dacva da pativiscema saxelmwifo xelisuflebis 
valdebulebaa“. `3. Semdgomi ZiriTadi uflebebi avaldebulebs sakanonmde-
blo, aRmasrulebel da sasamarTlo xelisuflebas, rogorc uSualod moqmedi 
samarTali“. Sesabamisad pirveli muxli adamianis Rirsebas, rogorc funda-
mentur faseulobas gansazRvravs, romelsac adamianis „Semdgomi“ calkeuli 
uflebebi efuZneba. adamianis speccialur uflebaTa CamonaTvali ki me-2 mu-
xlis pirveli punqtiT, pirovnebis Tavisufali ganviTarebis uflebiT iwyeba.

3 Wesensgehalt TargmanSi – arsebiTi buneba
4 Unantastbare Bereich privater Lebensgestaltung TargmanSi piradi cxovrebis gansazR-

vrisTvis xelSeuxebeli sfero
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punqti) damoukidebeli ZiriTadi uflebaa, romelic adamianis moq-
medebis zogad Tavisuflebas uzrunvelyofs....~5 

es ganmarteba mniSvnelovani iyo im sakiTxis gasarkvevad, aris Tu 
ara uflebis dacvis obieqti nebismieri Tavisufleba, romelsac Tavad 
adamiani misi pirovnebis ganviTarebisTvis mniSvnelovnad miiCnevs, Tu 
ufleba adamianis Tavisuflebis mxolod minimums icavs, Tavisufle-
bis im ZiriTad birTvs, „romelic adamians rogorc gonier-zneobriv 
pirovnebas ayalibebs~.6 sasamarTlom uflebis daculi sferos farTo 
ganmarteba gaiziara.7 

pirovnebis Tavisufali ganviTarebis uflebis bunebis farTo 
ganmartebas mniSvnelovani procesualur-samarTlebrivi Sedegebi 

5 SeadareT BVerfG, Urteil des Ersten Senats vom 16. Januar 1957 – 1 BvR 253/56 Rn. (1 – 36), 
http://www.bverfg.de/e/rs19570116_1bvr025356.html „elfesis gadawyvetileba“. aseve 
SeadareT mosamarTle diter grimis gansxavebuli mosazreba e.w. cxeniT jiri-
Tis saqmeze miRebul gadawyvetilebaSi, e.w. „tyeSi jiriTis~ Sesaxeb germaniis 
federaciuli sakonstitucio sasamarTlos gadawyvetilebaSi – BVerfGE 80, S. 
137- sasamarTlom pirovnebis Tavisufali ganviTarebis, ufleba kidev erTxel, 
rogorc farTo ufleba ganmarta, romelic pirovnebis ganiviTarebisTvis misi 
mniSvnelobis miuxedavad, pirovnebis Tavisuflebis nebismier sferos moi cavs. 
mosamarTle diter grimi uflebis aseT farTo ganmartebas ar iziarebda. is am-
tkicebda, rom: „erTi mxriv xelSeuval birTvs da meore mxriv moqmedebis zogad 
Tavisuflebas Soris, Tavisufali aqtivobis sivrce arsebobs, romelic specia-
luri ZiriTadi uflebebiT ar aris daculi, magram pirovnebis ganviTrebisTvis 
arsebiTi mniSvneloba aqvs da ZiriTadi kanonis me-2 muxlis pirveli punqtis 
gamoyenebis sferoc swored esaa~. misi mosazrebiT pirovnebis Tavisufali 
ganviTarebis ufleba ara pirovnebis nebismier Tavisuflebas, maT Soris tyeSi 
jiriTs an mtredebis gamokvebas, aramed, pirovnebis ganviTarebisTvis mniSvne-
lovan Tavisuflebas icavs. uflebis daculi sferos aseTi ganmarteba uflebis 
ukiduresad viwro ganmartebas, romelic uflebis dacul sferod mxolod ab-
solutur birTvs miiCnevs da mis dRes arsebul farTo ganmartebis „Sualedu-
ri~ versiaa, romelic pirovnebis nebismier Tavisuflebas uflebis dacul sfe-
roSi aqcevs, imis miuxedavad „pirovnebis gansazRvrisaTvis es ramdenad mniSvne-
lovania~. e.w. „tyeSi jiriTis~ Sesaxeb germaniis federaciuli sakonstitucio 
sasamarTlos gadawyvetilebaSi – BVerfGE 80, S. 137 http://www.servat.unibe.ch/dfr/
bv080137.html 

6 SeadareT iqve.
7 sasamarTlos argumentebi sakanonmdeblo istorias efuZneboda, kerZod Seada-

reT iqve „kanonmdebelma, pirveladi redaqciis „yvelas aqvs sakuTari nebiT mo-
qmedebis an moqmedebaze uaris Tqmis ufleba~ axlandeli redaqciiT Canacvle-
bisas ara samarTlebrivi, aramed enobrivi mizezebiT ixelmZRvanela~. SeadareT  
v. Mangoldt, Parlamentarischer Rat, 42. Sitzung des Cauptausschusses, S. 533). ixileT 
BVerfG, Urteil des Ersten Senats vom 16. Januar 1957 – 1 BvR 253/56 Rn. (1 – 36), http://
www.bverfg.de/e/rs19570116_1bvr025356.html „Elfes-is gadawyvetileba“.
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hqonda, kerZod sasamarTlom daamkvidra praqtika, romlis safuZvel-
zec nebismier adamians SeuZlia sarCeliT mimarTos sasamarTlos da 
Tavad daasabuTos, rom kanonmdeblobiT gaTvaliswinebuli SezRud-
va, misi pirovnebis Tavisufal ganviTarebas zRudavs. Tu adamianis 
zogadi Tavisufleba uflebiT daculia, adamiani misi pirovnebis 
Tavisufali realizaciisTvis ra saxisa da Sinaarsis Tavisuflebaa 
arsebiTi Tavad gansazRvravs.8 am TvalsazrisiT igi Tavisuflebis 
yvelaze farTo garantiaa, romelic uflebriv dacvas subieqtebis 
farTo wres sTavazobs.9 

aseTi midgomiT amave dros ufleba „Ria bunebis~ mqoned ganisazR-
vra, rac cvalebadi drois da adamianebis cxovrebiseuli gamowve-
vebisTvis damatebiT damcav samarTlebriv meqanizms qmnis, romelic 
adamianis Tavisuflebis adamianis ZiriTadi uflebebis specialuri 
debulebebiT daucvel gamowvevebs asaxavs. 

`ZiriTadi kanonis me-2 muxlis pirveli punqtiT uzrunvelyofili 
moqmedebis zogadi Tavisuflebis garda ZiriTadi kanoni, specialuri 
ZiriTadi uflebebis debulebebis safuZvelze, adamianis aqtivobis 
Tavisuflebas gansazRvrul cxovrebis sferoebSic icavs, romlebic 
istoriuli gamocdilebiT sajaro xelisuflebis Carevas gansakuTre-
biT eqvemdebareboda; ... Tu aseTi specialuri cxovrebis sferoebi 
ZiriTadi uflebebiT daculi ar aris, TiToeul (adamians) SeuZlia 
sajaro xelisuflebis mier mis Tavisuflebis SezRudvisas ZiriTadi 
kanonis me-2 muxlis pirvel punqts daeyrdnos~.10 

federaciuli sakonstitucio sasamarTlos mier e.w. tyeSi jiri-
Tis saqmeze miRebul gadawyvetilebaSi sasamarTlom e.w. elfesis 
gadawyvetilebaSi Camoyalibebuli midgoma daazusta da pirovnebis 
Tavisufali ganviTarebis ufleba iseT uflebad daaxasiaTa, romelsac 

8 SeadareT Di Fabio, Kommentar, Maunz/Dürig/Di Fabio,78. EL September 2016, GG Art.2, 

Rn 12
9 subieqtTa wre mxolod germaniis federaciuli respublikis moqalaqeebiT ar 

Semoifargleba da rogorc sxva qveynis moqalaqeebs, aseve moqalaqeobis armqo-
ne pirebs gulisxmobss. uflebis zogadi bunebidan gamomdinare, rac moqmede-
bis ekonomikur Tavisuflebasac moicavs, uflebis subieqtebi kerZo samarTlis 
iuridiul pirebi da araregistrirebul gaerTianebebic arian. detalurad su-
bieqtTa wris Sesaxeb ixileT Di Fabio, Kommentar, Maunz/Dürig/Di Fabio,78. EL Sep-
tember 2016, GG Art.2, Rn 11.

10 ixileT BVerfG, Urteil des Ersten Senats vom 16. Januar 1957 – 1 BvR 253/56 Rn. (1 – 36), 
http://www.bverfg.de/e/rs19570116_1bvr025356.html „Elfes-is gadawyvetileba~.



III. germaniis federaciuli sakonstitucio sasamarTlos praqtika  

53

specialuri Tavisuflebis uflebebis „Semavsebeli ZiriTadi ufleba 
misi Ria bunebis gamo uwoda~:

„ZiriTadi kanonis me-2 muxlis pirveli punqti... pirovnebis dacvis 
cvalebad pirobebze morgebas cdilobs da amitom gansakuTrebiT Riaa 
da xarvezebis SevsebisTvisaa mowodebuli, radgan isini specialuri 
Tavisuflebis uflebebisTvis miuwvdomeli rCeba. amdenad ZiriTadi 
kanonis me-2 muxlis pirveli punqti namdvilad SeiZleba „Semavsebel 
ZiriTad uflebad CavTvaloT~.11

meore mniSvnelovani ganmarteba uflebis bunebis Sesaxeb ZiriTadi 
kanoniT gansazRvrul uflebis CarCos ukavSirdeba, kerZod sasamarT-
los mixedviT konstituciuri wesrigis cneba, formalurad da mate-
rialurad konstituciis Sesabamis samarTlis yvela normas moicavs: 

„magram moqalaqis moqmedebis zogadi Tavisufleba ara mxolod 
konstituciiT an „elementaruli konstituciuri pirincipebiT~, aramed 
nebismieri formalurad da materialurad konstituciis Sesabamisi 
samarTlebrivi normiT legitimurad izRudeba~.12

aqve unda aRiniSnos, rom ZiriTadi kanonis me-2 muxlis pirveli 
punqtis e.w. „CarCoTa triadis~ ori daTqma, kerZod „sxvaTa uflebebis~ 
da „zneobis kanonis~ Sesaxeb daTqma, federaciuli sakonstitucio 
sasamarTlos praqtikaSi „konstituciis Sesabamisi wesrigis~ daTqmam 
TandaTan mTlianad STanTqa. rac, konstituciuri wesrgis daTqmis 
sasamarTlos mier damkvidrebuli farTo cnebis gaTvaliswinebiT, 
amgvari midgomis logikuri ganviTarebaa:

„es (konstituciis Sesabamisi) wesrigi saxelmwifoebriv gaerTia-
nebaSi adamianis Rirsebas, damoukideblobas da sakuTar pasuxismge-
blobas uzrunvelyofs. am faseulobaTa wesrigis uzenaesi principebi 
konstituciuri cvlilebebisgan daculia (ZiriTadi kanonis pirveli 
da me-20 muxlebi, da 79-e muxlis me-3 punqti). konstituciis ugu-
lebelyofa gamoricxulia. kanonmdeblis mier konstituciis dacvas 
sakonstitucio sasamarTlo akontrolebs. mxolod formalurad 
wesrigis Sesabamisad miRebuli kanonebi „konstituciis Sesabamisi 
ar aris~. isini Tavisufal, demokratiul ZiriTad wesrigs, rogorc 
konstituciur samarTlebriv faseulobaTa wesrigs, aseve dauwerel 

11 ixileT gadawyvetileba e.w. tyeSi jiriTis Sesaxeb BVerfGE 80, 137, http://www.ser-
vat.unibe.ch/dfr/bv080137.html 

12 ixileT BVerfG, Urteil des Ersten Senats vom 16. Januar 1957 – 1 BvR 253/56 Rn. (1 – 36), 
http://www.bverfg.de/e/rs19570116_1bvr025356.html „Elfes-is gadawyvetileba“.
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sabaziso konstituciur principebs da konstituciis ZiriTad gadawy-
vetilebebs, kerZod ki samarTlebrivi saxelmwifos da socialuri 
saxelmwifos principebs materialuradac unda Seesabamebodnen~.13

sasamarTlos aseTi farTo ganmartebis Sedegad uflebis SezRud-
va rogorc Cveulebrivi kanonis ise kanonis safuZvelze miRebuli 
samarTlebrivi aqtebiT aris dasaSvebi.

mesame mniSvnelovani ganmarteba uflebis bunebis Sesaxeb uflebis 
absoluturad dacul birTvs ukavSirdeba, romlis Selaxvis SemTxve-
vaSic sasamarTloSi gasaCivrebuli samarTlis norma Tanazomierebis 
TvalsazrisiT ar mowmdeba da sasamarTlo pirovnebis Tavisufali 
ganviTarebis uflebis Selaxvas imTaviTve adgens. 

„upirveles yovlisa kanonebi adamianis Rirsebas, rogorc kons-
tituciiT dacul uzenaes faseulobas ar unda laxavdnen, magram 
amave dros arc adamianis gonebriv, politikur da ekonomikur Tavi-
suflebas unda zRudavdnen, rac maT arsebiT bunebas (Wesensgehalt) 
Selaxavda (ZiriTadi kanonis me-19 muxlis me-2 punqti, pirveli muxlis 
me-3 punqti, me-2 muxlis pirveli punqti). aqidan gamomdinaroebs, 
rom TiToeul moqalaqes konstituciis ZaliT unda hqondes piradi 
cxovrebis gansazRvris sfero, Sesabamisad adamianis Tavisuflebis 
srulad xelSeuxebeli, mTeli sajaro xelisuflebis zemoqmedebis-
gan daculi sfero. am sferos Semlaxavi kanoni, verasodes gaxdeba 
„konstituciis Sesabamisi wesrigis~ nawili da igi federaciuli 
sakonstitucio sasamarTlos mier baTilad unda iqnas cnobili~.14 

e.w. elfesis saqmeze miRebul gadawyvetilebaSi sasamarTlom 
pirovnebis Tavisufali ganviTarebis uflebis ZiriTadi kanonis 
pirveli muxlis pirveli winadadebiT dacul adamianis RirsebasTan 
uSualo kavSirs misca dasabami, masTan siaxlove uflebas damate-
biT aZlierebs. meore mxriv ki ZiriTadi kanonis me- 19-e muxlis me-2 
punqtidan gamomdinare, rac ZiriTadi uflebebis arsebiT bunebas 
icavs, pirovnebis Tavisufali ganviTarebis uflebasac aqvs „arsebiTi 
buneba~, romelic saxelmwifos zemoqmedebisgan absoluturad aris 
daculi. am konteqstSi aRniSvnas ZiriTadi kanonis e.w. mudmivobis 
debulebis saxeliT cnobili 79-e muxlis me-3 punqtic imsaxurebs, 

13 SeadareT iqve
14 „ixileT BVerfG, Urteil des Ersten Senats vom 16. Januar 1957 – 1 BvR 253/56 Rn. (1 – 36), 

http://www.bverfg.de/e/rs19570116_1bvr025356.html „Elfes-is gadawyvetileba~
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romelic ZiriTadi uflebebis TavSi (ZiriTadi kanonis 1-20 muxlebi) 
dadgenil principebs icavs cvlilebebisgan. 

Sesabamisad pirovnebis Tavisufali ganviTarebis uflebis absolu-
turad daculi sferos cneba sasamarTlos praqtikaSi sam ZiriTad 
konstituciur deblebas efuZneba, esenia ZiriTadi kanonis pirveli 
muxlis pirveli punqti, me-19 muxlis me-2 punqti da 79-e muxlis me-3 
punqti. pirveli muxlis pirvel punqts sasamarTlos mudmivi praqtikis 
Tanaxmad uSualo kavSiri aqvs pirovnebis Tavisufali ganviTarebis 
uflebasTan da aZlierebs mas, radgan adamianis mdgomareoba misi 
Rirsebis Semlaxavad maSin CaiTvleba, rodesac adamianis Tavisufali 
moqmedebis areali saxelmwifos mier imdenad iqneba reglamentirebuli, 
rom mas saerTod aRar darCeba piradi Tavisuflebis sivrce, sadac 
is sakuTari cxovrebis gansazRvras damoukideblad SeZlebda.15 me-19 
muxlis me-2 punqtis mixedviT pirovnebis Tavisufali ganviTarebis 
uflebis Ria bunebis miuxedavad, am uflebasac aqvs misi „arsebiTi 
buneba~, romelic ar SeiZleba Seilaxos, xolo ZiriTadi kanonis 79-e 
muxlis me-3 punqti ki wina oris ucvlelobis garantias da damatebiT 
dacvas ganamtkicebs.16

Sejamebis saxiT SeiZleba iTqvas, rom ZiriTadi kanonis me-2 mux lis 
pirveli punqti adamianis moqmedebis zogad Tavisuflebas icavs. ada-
mianis Tavisuflebis da avtonomiis ra nawilia adamianis pirovnebis 
ganviTarebisaTvis mniSvnelovani adamiani Tavad gansazRvravs. ufleba 
ar icavs Tavisuflebis mxolod minimums. pirovnebis Tavisufali 
ganviTarebis uflebiT daculi Tavisufleba da piradi avtonomia 
daculia, ramdenadac is konstituciis Sesabamis wesrigsSi jdeba. 

15 aseve ixileT e.w. mikroaRweris saqmeze sasamarTlos gadawyvetileba BVerfGE 
27, 1;  
http://www.servat.unibe.ch/dfr/bv027001.html 

16 SeadareT BVerfGE 80, 137, Cttp://www.servat.unibe.cC/dfr/bv080137.Ctml;
BVerfGE 27, 1, Cttp://www.servat.unibe.cC/dfr/bv027001.Ctml;
BVerfGE 6, 55 Cttp://www.servat.unibe.cC/dfr/bv006055.Ctml; 
BVerfGE 27, 1, Cttp://www.servat.unibe.cC/dfr/bv027001.Ctml;
BVerfGE 27, 344, Cttp://www.servat.unibe.cC/dfr/bv027344.Ctml;
BVerfGE 32, 373, Cttp://www.servat.unibe.cC/dfr/bv032373.Ctml;
BVerfGE 34, 238, Cttp://www.servat.unibe.cC/dfr/bv034238.Ctml;
BVerfGE 35, 202, Cttp://www.servat.unibe.cC/dfr/bv035202.Ctml; 
BVerfGE 80, 367, Cttp://www.servat.unibe.cC/dfr/bv080367.Ctml;
BVerfGE 54, 148, Cttp://www.servat.unibe.cC/dfr/bv054148.Ctml.
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uflebas, adamianis RirsebasTan misi uSualo kavSiris gamo, aqvs ab-
soluturad daculi birTvi, romlis SezRudvac dauSvebelia. 

b. pirovnebis Tavisufali ganviTarebis  
uflebis absoluturad daculi birTvi

sasamarTlo praqtikaSi damkvidrebuli midgomis Tanaxmad pirovne-
bis Tavisufali ganviTarebis uflebas aqvs absoluturad daculi 
birTvi, raSic saxelmwifo ar SeiZleba Caerios. 

„TiToeul moqalaqes konstituciis ZaliT unda hqondes piradi 
cxovrebis mowyobis sfero, Sesabamisad adamianis Tavisuflebis srulad 
xelSeuxebeli, mTeli sajaro xelisuflebis zemoqmedebisgan daculi 
sfero arsebobs. kanoni, romelic am sferos Selaxavda, verasodes 
iqneba „konstituciis Sesabamisi wesrigis~ nawili da igi federaciuli 
sakonstitucio sasamarTlos mier baTilad unda iqnas cnobili~.17

e.w. mikroaRweris saqmeze miRebul gadawyvetilebasaTan dakavSire-
buli msjeloba elfesis saqmeze miRebuli gadawyvetilebis msgavsia.18 

„pirovnebis sferoSi aseTi SeRweva, moqalaqis piradi mdgomareobis 
saxelmwifos mier aseTi moculobiTi inspeqcia saxelmwifos imitom 
ekrZaleba, rom TiToeuls „misi pirovnebis Tavisufali da sakuTari 
pasuxismgeblobiT ganviTarebisaTvis Sida sivrce~ sWirdeba, sadac is 
„Tavad flobs sakuTar Tavs~ da „sadac mas SeuZlia ganmartovdes, 
sadac garemos ar aqvs wvdoma, sadac mas SeuZlia mSvidad iyos da 
marto yofnis uflebiT datkbes~.19

e.w. elfesis saqmeze miRebul gadawyvetilebaSi damkvidrebul 
formulirebas, rom

 „mTeli sajaro xelisuflebis zemoqmedebisgan adamianis Tavisu-
flebis srulad xelSeuxebeli, daculi sfero arsebobs~ ZiriTadi 
kanonis me-2 muxlis pirvel punqtTan dakavSirebul sasamarTlos 

17 Elfes, BVerfGE 6, 32, http://www.servat.unibe.ch/dfr/bv006032.html
18 aRsaniSnavia, rom federaciuli sakonstitucio sasamarTlos praqtikaSi xSiria 

SemTxveva, rodesac sasamarTlo gadawyvetilebis e.w. obiter dictum-Si farTodaa 
gansazRvrulia pirovnebis Tavisufali ganviTarebis uflebis buneba da imave 
gadawyvetilebaSi uflebis darRveva ar dgindeba. SeadareT BVerfGE 27, 1 http://
www.servat.unibe.ch/dfr/bv027001.html aseve Elfes, BVerfGE 6, 32, http://www.servat.unibe.
ch/dfr/bv006032.html, 

19 BVerfGE 27, 1 http://www.servat.unibe.ch/dfr/bv027001.html
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gadawyvetilebebSi xSirad axseneben. Tumca sasamarTlos praqtikaSi 
rTulad moiZebneba, sasamarTlos mier absoluturad dacul piradi 
cxovrebis birTvis sferoSi saxelmwifos Carevis Taobaze miRebuli 
gadawyvetileba.20 

aseTia e.w. didi miyuradebis saqmeze ZiriTadi kanonis me-13 muxlis 
cvlilebasTan dakavSirebuli 2004 wels miRebuli gadawyvetileba. am 
gadawyvetilebaSi sasamarTlom sakanonmdeblo organos mier inici-
rebuli cvlilebebis safuZvelze imsjela, me-13 muxlis me-3 punqtSi 
sacxovrebel binaSi akustikuri TvalTvalis ganxorcielebis samarT-
lebrivi safuZvlis SeqmniT xom ar ilaxeboda me-13 muxli, ZiriTadi 
kanonis pirveli muxlis pirveli punqtTan kavSirSi. sasamarTlom 
aseve imsjela xom ar ilaxeboda me-19 muxlis me-2 punqtiT daculi 
uflebis arsebiTi buneba, Sesabamisad ZiriTadi kanonis 79-e muxlis 
me-3 punqti xom ar irRvevoda, romelic ZiriTadi uflebis, ZiriTa-
di kanonis 1-20 muxlebiT daculi uflebebis principul cvlilebas 
krZalavs. 

sasamarTlom daadgina, rom sakanonmdeblo organos mier SemoTa-
vazebuli cvlilebebiT ZiriTadi kanonis 79-e muxlis me-3 punqti ar 
ilaxeboda, xolo ZiriTadi kanonis me-13 muxlis arsebiTi bunebis 
ganxilvisas sasamarTlom daadgina, rom akustikuri TvalTvali ada-
mianis Rirsebis Selaxvis SesaZleblobisas imTaviTve dauSvebelia, Tu 
is piradi cxovrebis gansazRvris xelSeuxebeli birTvis sferos exeba. 
sasamarTlom aseve gansazRvra, rom piradi cxovrebis gansazRvris 
absoluturad daculi birTvis sferosadmi mikuTvnebuli infor-
maciis mopovebisas is unda Sewydes, xolo mopovebuli informacia 
ganadgurdes:

20 aseT sferos gansxvavebuli sityvebiT moixseniebs sasamarTlo:
„adamianis Tavisuflebis xelSeuxebeli sfero~BVerfG, Urteil des Ersten Senats vom 
16. Januar 1957 – 1 BvR 253/56 Rn, http://www.bverfg.de/e/rs19570116_1bvr025356.html 
„Elfes-is gadawyvetileba~, 
„piradi cxovrebis gansazRvris xelSeuxebeli sfero~ sasamarTlos gadawyveti-
leba e.w. mikroaRweris saqmeze BVerfGE 27, 1; http://www.servat.unibe.ch/dfr/bv027001.
html, 
„piradi cxovrebis gansazRvris absoluturad daculi birTvis sfero~ ixileT 
gadawyvetileba e.w. tyeSi jiriTis Sesaxeb BVerfGE 80, 137, http://www.servat.unibe.
ch/dfr/bv080137.html „xelSeuxebeli, absoluturad daculi piradi cxovrebis gan-
sazRvris birTvis sfero~ e.w. didi miyuradebis Sesaxeb gadawyvetileba BVerfGE 
109, 279, http://www.servat.unibe.ch/dfr/bv109279.html 
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 „ZiriTadi kanonis me-13 muxlis me-3 punqti ise unda gavigoT, rom 
misi sakanonmdeblo dakonkreteba, informaciis binis akustikuri 
TvalTvaliT mopovebas krZalavs, rodesac sagamoZiebo RonisZiebe-
bi ZiriTadi kanonis me-13 muxlis pirveli punqtiT, pirveli muxlis 
pirvel punqtTan kavSirSi da me-2 muxlis pirvel punqtiT dacul 
piradi cxovrebis xelSeuxebel sferoSi xorcieldeba~.21

 „... Sesabamisad aucilebelia sakanonmdeblo regulireba, romelic 
normaTa sicxadis principis dacviT, binis akustikuri TvalTvalis 
saxe da forma adamianis Rirsebas ar Selaxavs. TvalTvali imTaviTve 
iseT situaciaSi ar unda ganxorcieldes, sadac RonisZiebiT adamia-
nis Rirsebis Selaxvis indikatorebi arsebobs. Tuki binis akustikur 
TvalTvals absoluturad daculi informaciis mopoveba moyveba, is 
unda Sewydes da Canawerebi unda waiSalos. sisxlissamarTlis devni-
sas aseTi, absoluturad daculi nebismieri monacemis gamoyeneba 
gamoricxulia~.22 

amave gadawyvetilebaSi federaciulma sakonstitucio sasamarTlom 
imsjela garemoebebis Sesaxeb, romlebic mniSvnelovania piradi cxo-
vrebis gansazRvris absoluturad daculi sferosadmi informaciis 
mikuTvnebisaTvis da ramodenime mniSvnelovani ganmarteba gaakeTa. 
kerZod, sasamarTlom ganmarta, rom piradi cxovrebis gansazRvris 
absoluturad daculi birTvis sfero ukiduresad piradi xasiaTis 
informacias da aseve adamianis urTierTobas sxvebTan, gansakuTrebiT 
ki maRali ndobiT aRWurvil, pirebTan icavs. 

„sacxovrebel saxlSi arasajarod, privatulad gamoTqmuli sity-
vebis mosmena dauSvebelia, piradi cxovrebis gansazRvris birTvis 
sferoSi Carevis Tavidan aridebisTvis, rodesac piri binaSi martoa 
an eqskluziurad im pirebTan erTad, romlebTanac mas birTvis sfe-
rosTan dakavSirebuli ndobiTi urTierToba aqvs, magaliTad ojaxis 
wevrebTan an sxva axlo ndobiT aRWurvil pirebTan da rodesac ar 
arsebobs konkretuli indikatorebi, rom mosalodneli saubari misi 
SinaarsiT uSualod sisxlissamarTlis moqmedebas ukavSirdeba. .... 
mosmeniTi RonisZiebebi gamoricxulia, Tu savaraudod, isini abso-
luturad dacul saubars warmoadgens~.23

21 e.w. didi miyuradebis Sesaxeb gadawyvetileba BVerfGE 109, 279, 
 http://www.servat.unibe.ch/dfr/bv109279.html 
22 iqve.
23 iqve.
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sasamarTlom daadgina, rom moxdeba birTvis sferoSi Careva, Tu 
piri sacxovrebel saxlSi iseT adamianebTan erTad imyofeba, romleb-
Tanac mas gansakuTrebuli ndobiTi urTierToba aqvs da ar arsebobs 
konkretuli indikatorebi, rom saubris Sinaarsi uSualod sisxlis 
samarTlis danaSauls ukavSirdeba. 

„adamianis Rirsebis dacvis RonisZiebebi aucilebelia ara mxolod 
marto yofnis, aramed sxvebTan urTierTobis SemTxvevaSic. adamianis, 
rogorc pirovnebis ganxorcieleba, gardauvali socialuri kavSiriT 
misi piradi cxovrebis gansazRvris birTvis sferoSic xdeba. saqmis, 
piradi cxovrebis gansazRvris birTvis sferos Tu socialuri sfero-
sadmi mikuTvneba, socialuri mniSvnelobis an urTierTobis mixedviT 
ar unda moxdes. gadamwyvetia Tu konkretul SemTxvevaSi is rogori 
da ra saxisaa~.24

gadawyvetilebiT sasamarTlom piradi avtonomiis ufro maRali 
standarti ganamtkica da uarhyo e.w. piradi dRiuris saqmeze miRebu-
li gadawyvetilebis standarti sadac sisxlis samarTlis danaSaulis 
CadenaSi braldebuli piris dRiurSi piradi xasiaTis Canawerebi sa-
marTalwarmoebis procesSi prevenciuli patimrobis gaxangrZlive-
baze gadawyvetilebis miRebis mizniT waikiTxes da ganixiles, rasac 
mosarCele misi piradi cxvorebis gansazRvris absoluturad daculi 
birTvSi Carevad miiCnevda. e.w. piradi dRiuris Sesaxeb saqmeSi sasa-
marTlom pirad dRiurSi Canawerebi ar miakuTvna absoluturad dacul 
birTvis sferos da ganmarta, rom sisxlissamarTlebriv danaSaulTan 
maT uSualo kavSiri ar hqondaT, Tumca prevenciuli patimrobis 
Sesaxeb gadawyvetilebisaTvis pirovnebis portreti mniSvnelovani 
iyo da Sesabamisad arsebobda saxelmwifos upiratesi legitimuri 
interesi.25 didi miyuradebis saqmeSi sasamarTlom ganmarta, rom pi-

24 e.w. didi miyuradebis Sesaxeb gadawyvetileba BVerfGE 109, 279, 
 http://www.servat.unibe.ch/dfr/bv109279.html 
25 ixileT e.w. dRiuris saqmeze sasamarTlos gadawyvetileba BVerfGe 80, 367 http://

www.servat.unibe.ch/dfr/bv080367.html es gadawyvetileba mosamarTleebis mosazre-
bebis gansaxvavebulobiTaa mniSvnelovani, kerZod nawili miiCnevda, rom dam-
naSavis piradi dRiuri sisxlissamarTlis danaSaulis gamoZiebisaTvis ar unda 
yofiliyo xelmisawvdomi da piradi dRiurebis gamoZiebaSi gamoyenebiT pi-
rovnebis Tavisufali ganviTarebis ufleba dairRva, kerZod piradi cxovrebis 
gansazRvris yvelaze Sida sfero, romelic absoluturad daculia. Sesabamisad 
sasamarTlo saerTod ar unda Sesuliyo Tanazomierebis Sesaxeb msjelobaSi. 
meore nawili ki miiCnevda, rom imis miuxedavad, rom dRiuris Canawerebi uSua-
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radi tipis informacia piradi cxovrebis gansazRvris absoluturad 
dacul sferodan mxolod sisxlis samarTlis konkretul danaSaulTan 
uSualo kavSiris arsebobisas SeiZleba gamoiricxos.26 

sasamarTlom aseve daadgina, rom gansakuTrebiT xangrZlivi da 
moculobiTi TvalTvali dauSvebelia, radgan aseT dros maRali 
albaTobiT piradi cxovrebis gansazRvris birTvis sfero dairRveva.

„drosa da sivrceSi „mudmivi TvalTvali~ rogorc wesi dauSvebelia, 
radgan am dros uaRresad piradi saubris mosmenis albaToba maRa-
lia. adamianis Rirsebis Selaxvas TvalTvalis drois xangrZlivoba 
da moculobiToba ganapirobebs, romlis drosac adamianis TiTqmis 
yvela gadaadgileba da cxovrebiseuli gamoxatva aRiricxeba da es 
pirovnebis profilis safuZveli xdeba~.27

 „SemTxvevis xelSeuxebeli birTvis sferosadmi (Kernbereich) mi-
kuTvneba damokidebulia misi Sinaarsis ukiduresad personalur 
bunebaze, anu sxvebis sferosTan an sazogadoebis interesebTan misi 
Sexebis intensivobaze, rasac Sesabamisi SemTxvevis garemoebebi gan-
sazRvravs. arsebiTia Tu mocemuli SemTxveva, magaliTad yvelaze 
intimuri gancdebis gamoxatvis an seqsualobis gamoxatvis formebis 
dakvirvebisas, konkretuli indikatorebiT an tipiurad da sawinaaR-
mdego realuri indikatorebis gareSe, piradi cxovrebis gansazRvris 
birTvis sferos ramdenad exeba...~28

Tu sacxovrebeli binis akustikuri TvalTvalisas piradi cxovre-
bis gansazRvris xelSeuxebeli birTvis sferosadmi mikuTvnebuli 
informaciis mopoveba xdeba, es procesi dauyonebliv unda Sewydes 
da mopovebuli informacia waiSalos.29

lod sisxlis samarTlis danaSaulis dagegmvas an danaSaulis Sesaxeb faqtebs 
ar exeboda, pirad dRiurSi damnaSavis pirovnebis portreti ikveTeboda, rac 
gadamwyveti iyo prevenciuli patimrobis gansazRvrisTvis da amdenad intimur 
sferoSi Carevac aRmatebuli sajaro interesiT iyo gamarTlebuli. Sesabamisad 
mosamarTleTa meore nawili miiCnevda, rom pirad dRiurSi piradi Canawerebi pi-
rovnebis Tavisufali uflebiT aboluturad dacul sferos ar ganekuTvneba.

26 e.w. didi miyuradebis Sesaxeb gadawyvetileba 
 BVerfGE 109, 279, http://www.servat.unibe.ch/dfr/bv109279.html 
27 e.w. didi miyuradebis Sesaxeb gadawyvetileba 
 BVerfGE 109, 279, http://www.servat.unibe.ch/dfr/bv109279.html
28 iqve
29 ixileT iqve
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sasamarTlom daadgina, rom piradi cxovrebis gansazRvris ab-
soluturad daculi birTvis sferoSi akustikuri TvalTvali ar 
unda ganxorcieldes da rom kanonmdebels akustikuri TvalTvalis 
akrZalvebi sakmarisad dakonkretebuli ar hqonda, rom TvalTvali 
konstituciis me-2 muxlis pirveli punqtiT daculi piradi cxovre-
bis gansazRvris absoluturad daculi birTvis sferos ar Sexeboda. 
sasamarTlom kanonmdebels am sferoSi Carevis aRkveTis da adamianis 
Rirsebis dacvisTvis Sesabamisi RonisZiebebis gatareba daavala.30 

 
g. pirovnebis Tavisufali ganviTarebis 

uflebis subsidiaruli buneba

pirovnebis Tavisufali ganviTarebis uflebis e.w. Semavsebeli 
bunebidan gamomdinare Tuki ZiriTadi kanonis specialuri ZiriTadi 
uflebebiT Tavisuflebis aspeqtebi daculi ar aris, me-2 muxlis 
pirveli punqti subsidiarulad gamoiyeneba.

me-2 muxlis pirveli punqtis Sesaxeb erT-erTi pirveli da mniSvne-
lovani gadawyvetileba e.w. ELFES-is saqme gadaadgilebis Tavisuflebas 
exeboda, romelic ZiriTadi kanonis me-11 muxlis teqstiT viwrod iyo 
gansazRvruli da qveynidan gasvlis uflebas ar moicavda. is qveynis 
SigniT gadaadgilebis Tavisuflebas, da qveynis datovebis uflebas 
awesrigebda, rac saqmis ZiriTadi problema iyo, da gadaadgilebis 
Tavisuflebis uflebiT dacul sferoSi ar eqceoda. sasamarTlom 
saqmeSi ganmarta, rom amis miuxedavad aseTi ufleba ZiriTadi kano-
niT iyo daculi da aseT dros pirovnebis Tavisufali ganviTarebis 
ufleba, rogorc e.w. xarvezis Semavsebeli ufleba, subsidiarulad 
unda amoqmeddes. gadawyvetilebiT ganisazRvra, rom qveynis datovebis 
Tavisufleba pirovnebis Tavisufali ganviTarebis uflebiT dacul, 
moqmedebis zogadi Tavisuflebis garantiaSi eqceva.

akademiurma mkvlevarebma ganaviTares midgoma, romlis mixedviT 
ZiriTadi uflebis regulirebis sferoSi da ara specialuri ZiriTadi 
uflebiT dacul sferoSi moqcevis SemTxvevaSi, interesi SesaZle-
belia ZiriTadi kanonis me-2 muxlis pirveli punqtiT iyos daculi. 

30 didi miyuradebis Sesaxeb gadawyvetileba 
 BVerfGE 109, 279, http://www.servat.unibe.ch/dfr/bv109279.html 
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aseTi SeiZleba iyos iaraRis gareSe Sekrebis SemTxveva, rac Zi-
riTadi kanonis me-8 muxlis pirveli punqtiT aris daculi. iaraRis 
gareSe Sekrebis Tavisuflebis ZiriTadi ufleba – iaraRis gareSe 
maxasiaTebels Seicavs, romelic iaraRiT Sekrebis uflebas daculi 
sferodan gamoricxavs. Tumca iaraRiT Sekrebis ufleba SeiZleba 
moqmedebis zogadi TavisuflebiT iyos daculi. samarTlebrivi Sede-
gis TvalsazrisiT, radgan moqmedebis zogadi Tavisufleba mxolod 
konstituciuri wesrigis CarCoSi arsebobs, iaraRiT Sekrebis Tavi-
sufleba SeiZleba gamarTlebulad SeizRudos, rac aseTi uflebis 
zogadi moqmedebis TavisuflebiT, pirovnebis Tavisufali ganviTarebis 
uflebiT dacvas xels ar uSlis. 

me-2 muxlis pirveli punqtis sxva uflebebTan mimarTebis gasage-
bad sainteresoa e.w. mkurnalobis praqtikis Sesaxeb federaciuli 
sakonstitucio sasamarTlos gadawyvetileba. saqmeSi sasamarTlom 
me-2 muxlis pirveli punqtiT sxva qveynis moqalaqis profesiis ar-
Cevis Tavisuflebis dacvis Taobaze imsjela, imis miuxedavad, rom 
ZiriTadi kanonis specialuri ZiriTadi ufleba, me-12 muxlis pirveli 
punqti, mxolod germaniis moqalaqeebze vrceldeboda:

 „mkurnalobis praqtikis Sesaxeb kanonis safuZvelze miRebuli 
aqti, romelic sxva qveynis moqalaqeze nebarTvis gacemas krZalavs, 
ZiriTadi kanonis me-12 muxlis pirvel punqts ar laxavs, radgan am 
uflebiT daculi profesiis arCevis Tavisuleba moxlod germaniis 
moqalaqeebze vrceldeba~.31

sasamarTlom ganmarta, rom marTalia ZiriTadi uflebebi maTi ada-
mianis uflebaTa birTvis bunebis nawilSi sxva qveynis moqalaqeebzec 
vrceldeba, Tumca es ufleba ZiriTadi kanonis mkafio gadawyvetile-
biT mxolod germaniis moqalaqeebisTvis uzrunvelyofs profesiis 
arCevis Tavisuflebis dacvas.32 

„Tumca me-20 muxlis me-3 punqtTan kavSirSi me-2 muxlis pirveli 
punqti irRveva. me-12 muxlis pirveli punqtis sxva qveynis moqala-
qeebze ar gavrceleba, konstituciiT maT am sferoSi dacvis gareSe 
datovebas ar niSnavs. sistemurad swori midgoma, ZiriTadi kanonis 
me-2 muxlis pirveli punqtiT daculi Tavisuflebis zogadi uflebis 
subsidiarulad gamoiyenebas gulisxmobs.

31 BVerfGE 78, 179, e.w. mkurnalobis praqtikis kanonis Sesaxeb gadawyvetileba 
 http://www.servat.unibe.ch/dfr/bv078179.html;
32 SeadareT iqve.
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 Tumca es, me-12 muxlis pirveli punqtiT daucveli aragermanelebis, 
me-2 muxlis pirveli punqtis safuZvelze imave dacviT sargeblobas ar 
niSnavs. aseTi Sexeduleba me-2 muxlis pirvel punqtTan me-12 muxlis 
pirveli punqtis specialur mimarTebas ugulebelyofda. 

Tavisulebis zogadi ufleba imdenad aris gamoyenebadi, ramdenadac 
igi misi CarCos gaTvaliswinebiT moqmedebis Tavisuflebas uzrun-
velyofs... me-12 muxlis pirveli punqtiT sxva qveynis moqalaqeebis 
dacvis sferodan gamoricxva, me-2 muxlis pirveli punqtis „konsti-
tuciis Sesabamis~ CarCoSi jdeba. me-2 muxlis pirveli punqti dacvas 
mxolod misi CarCos farglebSi uzrunvelyofs.

Sesabamisad sasamarTlom marTalia CaTvala, rom aseTi ufleba 
moqmedebis zogadi TavisuflebiT iyo daculi, Tumca pirovnebis 
Tavisufali ganviTarebis uflebis zogadi CarCos, konstituciis Se-
sabamisi wesrigis nawilad miiCnia, sxva qveynis moqalaqes samkurnalo 
praqtikis akrZalva. 

federaciuli sakonstitucio sasamarTlos praqtikaSi me-2 muxlis 
pirveli punqtis adamianis RirsebasTan axlo kavSiris gamo, is xSirad 
sxva ZiriTad uflebebs aZlierebs. amis erT-erTi mkafio magaliTia 
e.w. didi miyuradebis saqmeze sasamarTlos gadawyvetileba, sadac 
sasamarTlom me-13 muxlis arsebiT bunebaze da pirovnebis Tavisu-
fali ganviTarebis uflebiT daculi „piradi cxovrebis gansazRvris 
birTvis sferoze imsjela~ da is, adamianis RirsebasTan misi uSualo 
kavSiris gamo, me-13 muxliT daculi sacxovrebeli binis xelSeuva-
lobis gaZlierebisTvis gamoiyena.33 

sasamarTlos praqtikaSi ZiriTadi kanonis me-2 muxlis pirveli 
punqtiT daculi pirovnebis Tavisufali ganviTarebis ufleba Sinaar-
sobrivad xSirad sxva specialuri Tavisuflebis garantiiT dacul 
ZirTad uflebebs avsebs.

aseTi SemTxvevebi gansxvavdeba xarvezis Sevsebisgan, kerZod aseT 
dros specialuri ZiriTadi uflebiT daculi sfero damatebiT 
Zlierdeba me-2 muxlis pirveli punqtiT. magaliTad e.w. winaswari 
patimris saqmeSi miRebul gadawyvetilebaSi federaciulma sakons-
titucio sasamarTlom daadgina, rom:34

33 vrclad ix. pirovnebis Tavisufali ganviTarebis uflebis absoluturad da-
culi birTvis Sesaxeb msjeloba

34 ixileT BVerfGE, 35,35 http://sorminiserv.unibe.ch:8080/tools/ainfo.exe?Command=Show-
PrintText&Name=bv035035 
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„winaswar patimrobaSi myofi piris mimoweris kontrolis ganma-
xorcielebelma mosamarTlem unda gaiTvaliswinos, rom meuRlesTan 
werilobiT kontaqts, intimuri sferos dacvis konstituciuri mo-
Txovnis kuTxiT, gansakuTrebuli mniSvneloba aqvs. qorwinebis pirad 
sferoSi azris gamoxatvis Tavisuflebis gansakuTrebul mniSvnelobas 
winaswar patimrobaSi myofi piris meuRlisadmi werilis dakaveba ar 
Seesabameba, werilSi mimdinare sisxlis samarTlis procesis mosa-
marTlis mimarT arasagnobrivi kritikis gamo~.35

„...sasamarTlom qorwinebis pirad sferoSi mosarCelis azris ga-
moxatvis ZiriTadi uflebis mniSvneloba ver dainaxa da amitom misi 
ganCineba gauqmebas eqvemdebareba da saqme gansaxilvelad sasamarTlos 
unda daubrundes~.36 

Sesabamisad Tavisufali moqmedebis garantia ara mxolod rezervis 
funqciis mqone Tavisuflebis garantiaa, aramed mas ZiriTadi ufle-
bebiT daculi Tavisuflebis sxva garantiebisaTvis e.w. Semavsebeli 
da gamaZlierebeli funqcia aqvs. 

3. piradi Tavisuleba da avtonomia germaniis  
federaciuli sakonstitucio sasamarTlos praqtikaSi

a. moqmedebis zogadi Tavisufleba da 
 pirovnulobis zogadi ufleba

federaciuli sakonstitucio sasamarTlo praqtikis analizis 
safuZvelze SeiZleba iTqvas, rom pirovnebis Tavisufali ganviTare-
bis ufleba or ZiriTad sferos – moqmedebis zogadi Tavisuflebis 
uflebas37 da pirovnulobis zogad uflebas moicavs.38 

35 iqve
36 BVerfGE, 35, 35, http://www.servat.unibe.ch/dfr/bv035035.html; aseve SeadareT sasa-

marTlos gadawyvetileba suniti yasabis saqmeze BVerfGE 104, 337, 
 http://www.servat.unibe.ch/dfr/bv104337.html
37 federaciulma sakonstitucio sasamarTlom e.w. elfesis gadawyvetilebaSi pi-

rovnebis Tavisufali ganviTarebis uflebis Sinaarsis Sesaxeb vrclad imsjela 
romliTac uflebis buneba dadginda, kerZod moqmedebis zogadi Tavisufleba 
adamianis uflebis nawilad ganisazRvra (allgemeine Candlungsfreiheit), ixileT El-
fes, BVerfGE 6, 32, http://www.servat.unibe.ch/dfr/bv006032.html, aseve ixileT gadawy-
vetileba e.w. tyeSi jiriTis Sesaxeb BVerfGE 80, 137, http://www.servat.unibe.ch/dfr/
bv080137.html (allgemiene Candlungsfreiheit – moqmedebis zogadi Tavisufleba)

38 ixileT sasamarTlos gadawyvetileba e.w. mikroaRweris saqmeze BVerfGE 27, 1; 
http://www.servat.unibe.ch/dfr/bv027001.html, aseve e.w. epleris saqmeze miRebuli ga-
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moqmedebis zogadi Tavisufleba adamianis moqmedebis Tavisuflebas 
farTo gagebiT icavs. moqmedebis zogadi Tavisufleba adamianis mier 
misi pirovnebis ganviTarebisaTvis mniSvnelovnad miCneul nebismier 
moqmedebas, maT Soris moqmedebebs yoveldRiur cxovrebaSi mag., 
mtredebis gamokvebas,39 tyeSi jiriTs,40 suniti yasabis mier cxove-
lebis gayuCebis gareSe dakvlis uflebas icavs.41 igi aseve moicavs 
ekonomikuri moqmedebis Tavisuflebasac, konkretulad ki bazris 
instituciur Tavisuflebasa da bazarSi monawileobis Tavisufle-
bas.42 ufleba moicavs nebismier aqtivobas, romelsac adamiani misi 
pirovnebis ganviTarebisaTvis mniSvnelovnad miiCnevs.

pirovnulobis zogadi ufleba adamianis cxovrebis pirad sferos, 
mis intimur, seqsualur cxovrebas, ojaxis wevrebTan mis urTierTobas, 
mis pirad mosazrebebs, romlebsac adamiani sajaro formiT an sajaro 
sivrceSi ar gamoxatavs, gansakuTrebuli ndobis mqone pirebTan mis 
urTierTobas, misi piradi dRiuris Canawerebs icavs. 

unda aRiniSnos, rom moqmedebis zogadi Tavisuflebis da pirovnu-
lobis zogadi uflebis sferoebis gamijvna sasamarTlos praqtikaSi 
pirobiTia43 da pirovnulobis dacvac, farTo gagebiT, moqmedebis zo-
gadi Tavisuflebis nawilia. kerZod, moqmedebis zogadi Tavisufleba 
da pirovnebis dacva imdenadaa, urTierT dakavSirebuli ramdenadac 
orives mizani saxelmwifos Carevisgan daculi, adamianis sakuTari, 
avtonomiuri sivrcea. gansxvaveba maT Soris adamianis moqmedebis pi-
radulobis xarisxze gadis. is adamianis piradi cxovrebis, rogoric 
aris ojaxuri urTierTobebi, sakuTar TavTan marto darCena, saku-

dawyvetileba BVerfGE 54, 148, http://www.servat.unibe.ch/dfr/bv054148.html, aseve e.w. 
karolina, monakos princesas saqmeze miRebuli gadawyvetileba BVerfGe 101, 361, 
http://www.servat.unibe.ch/dfr/bv101361.html (allgemeines Persönlichkeitsrecht – pirovnu-
lobis zogadi ufleba)

39 BVerf 54, 143 http://www.servat.unibe.ch/dfr/bv054143.html 
40 ixileT gadawyvetileba e.w. tyeSi jiriTis Sesaxeb BVerfGE 80, 137, 
 http://www.servat.unibe.ch/dfr/bv080137.html 
41 ixileT BVerGe 104, 337 http://www.servat.unibe.ch/dfr/bv104337.html 
42 kvlevis miznebidan gamomdinare mocemul kvlevaSi federaciuli sakonstitu-

cio sasamarTlos ekonomikuri moqmedebis TavisuflebasTan dakavSirebuli 
praqtika ar ganixileba, radgan saqarTvelos konstituciis Tanaxmad igi me-16 
muxlis miRma sxva specialuri uflebebiT aris daculi. 

43 SeadareT e.w. manqanis nomrebis avtomaturi aRricxvis (Rasterfahndung) saqmeze 
miRebuli gadawyvetileba BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 
2074/05 – Rn. (1 – 185), 63 abzaci http://www.bverfg.de/e/rs20080311_1bvr207405.html 
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Tari gamosaxulebis da sityvis gankargvis Sesaxeb gadawyvetilebebis 
miReba, adamianis intimuri da seqsualuri urTierTobebi, sferos 
rac ufro scildeba44 da adamianis moqmedeba mis sazogadoebasTan 
urTierTobas rac ufro metad ukavSirdeba, pirovnebis Tavisufali 
ganviTarebis ufleba moqmedebis zogadi Tavisuflebis sferoSi miT 
ufro gadadis. adamianis piradi sivrcidan gasvlis xarisxTan erTad, 
me-2 muxlis pirveli punqtis dacvis xarisxic mcirdeba.

e.w. mtredebis gamokvebis saqmeSi, romelic moqmedebis zogadi 
Tavisuflebis uflebas Seexeboda, germaniis federaciulma sakons-
titucio sasamarTlom ganmarta, rom marTalia mtredebis gamokvebis 
ufleba moqmedebis zogad Tavisuflebis sferos ganekuTneba is `sa-
jaro xelisuflebis zemoqmedebisgan piradi cxovrebis gansazRvris 
absoluturad dacul birTvSi ar moiazreba~. sasamarTlom gansazRvra, 
rom adamianis moqmedebis zogadi Tavisuflebis miuxedavad adamiani 
sazogadoebisgan SeboWili da masze damokidebulia, rac sazRvars 
uwesebs mis moqmedebis Tavisuflebas.

„piradi cxovrebis gansazRvris absoluturad xelSeuxebeli bir-
Tvisas TiToeuli, rogorc sazogadoebaze damokidebuli da mis mierve 
SeboWili moqalaqe valdebulia im saxelmwifo RonisZiebebs Seeguos, 
romlebic sazogadoebis upiratesi interesebis dacvis mizniT Tana-
zomierebis principis mkacri dacviT xorcieldeba~.45

msgavsi logika SegviZlia e.w. mikroaRricxvis saqmeze sasamarTlos 
gadawyvetilebaSi amovikiTxoT:

„pirovnulobis da cxovrebis monacemebis Sesaxeb yoveli statis-
tikuri aRwera mis pirovnulobaSi gamoxatul adamianis Rirsebas ar 
arRvevs an/da misi cxovrebis yvelaze Sida intimur sferoSi TviTgan-
sazRvris uflebas ar exeba. rogorc sazogadoebaze damokidebuli da 
sazogadoebis mier SeboWili moqalaqe, nebismieri adamiani valdebulia, 
garkveuli moculobiT misi pirovnebis Sesaxeb statistikuri aRri-
cxvis saWiroebas, magaliTad saxalxo aRweras, rogorc gegmazomieri 
saxelmwifo moqmedebis winapirobas, daTanxmdes. pirovnebasTan daka-
vSirebuli statistikuri gamokiTxva SeiZleba Rirsebis Semlaxav da 

44 SeadareT romani ezras saqmeze gadawyvetileba (Roman Ezra) BVerfGE, 119, 1 http://
www.servat.unibe.ch/dfr/bv119001.html, SeadareT didi miyuradebis saqmeze gadaw-
yvetileba (Grosser Lauschangriff), BVerfGE 109, 279 http://www.servat.unibe.ch/dfr/
bv109279.html

45 BVerfGE 54,143, me-8 abzaci http://www.servat.unibe.ch/dfr/bv054143.html 
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pirovnebis TviTgansazRvris uflebisTvis safrTxed aRiqvan, sadac 
is Tavisi bunebiT farul, adamianis pirad cxovrebas exeba, da amiT 
es Sida sferoc statistikisaTvis Riad da gamokvlevis saWiroebis 
mqone masalad cxaddeba. amdenad administraciul-teqnikuri „ganpi-
rovnebulobis~ winaRobebi Tanamedrove industriuli sazogadoebis 
saxelmwifosTvisac arsebobs. amis sapirispirod iq sadac statistikuri 
aRricxva adamianis moqmedebas mxolod gare samyaroSi ukavSirdeba, is, 
rogorc wesi, adamianis pirovnulobas misi piradi cxovrebis gansazR-
vris xelSeuxebel sferoSi ar laxavs. es wesi monacemebis anonimuri 
gadamuSavebis gamo pirovnulobis elferis dakargvisas moqmedebs~.46

sasamarTlom e.w. epleris saqmeze miRebul gadawyvetilebaSi moq-
medebis zogadi Taviuflebis pirovnulobis zogadi uflebisgan gami-
jvna scada. aRniSnul gadawyvetilebaSi sasamarTlom pirovnulobis 
zogadi ufleba ufro viwrod ganmarta da ganacxada, rom moqmedebis 
zogadi Tavisufleba aqtiur statuss gulisxmobs, Tumca aqtiuri 
statusis mniSvneloba ar ganmarta.47 

Sesabamisad pirovnebis Tavisufali ganviTarebis ufleba or did 
sferos, moqmedebis zogad Tavisuflebas da pirovnulobis zogad 
uflebas moicavs. es sferoebi sasamarTlo praqtikaSi rame Tanim-
devruli dogmaturi safuZvliT ar aris gamijnuli, aseTi gamijvnis 
mcdeloba ki maT erTmaneTisgan imiT ganasxvavebs, rom moqmedebis 
zogadi Tavisufleba pirovnebis zogadi uflebisgan gansxvavebiT, 
aqtiur statusTan aris dakavSirebuli, da is ufro viwro sferos 
moicavs. Tumca es gansxvavebac ar aris vrclad ganmartebuli. moqme-
debis zogadi Tavisuflebis Sesaxeb SeiZleba iTqvas, rom es ufleba 
yvelafers moicavs, rasac piri misi pirovnebis ganviTarebisaTvis 

46 BVerfGE 27, 1 http://www.servat.unibe.ch/dfr/bv027001.html
47 SeadareT e.w. epleris saqmeze sasamarTos gadawyvetileba, BVerfGE 54, 148, 
 http://www.servat.unibe.ch/dfr/bv054148.html „dasaxelebuli Taviseburebis gamo, fe-

deraciuli sakonstitucio sasamarTlosa da uzenaesi sasamarTlos praqtika-
Si daculi uflebis Sinaarsi amomwuravad ar aris gansazRvruli, aramed misi 
gamovlinebebi ganisazRvreba gansaxilveli SemTxvevis safuZvelze. ase magali-
Tad pirovnulobis zogadi uflebiT daculad aris aRiarebuli piradi sfero, 
saidumlo sfero da intimuri sfero (SeadareT BVerfGE 27, 1 (6) mikroaRwera, 
BVerfGE 27, 344 (350) ganqorwinebis aqtebi, BVerfGE 32, 373 (379) eqimis Canaweri, 
BVerfGE 34, 238 (245) saidumlo diqtofonis Canaweri, BVerfGE 47, 46 (73) seqsolo-
giis gakveTili, BVerfGE 49,286 (298) transseqsualebi), piradi pativi, sakuTari 
pirovnebis gamosaxvis gankargvis ufleba (BVerfGe 35, 202 (220) lebaxi), sakuTar 
gamosaxulebasa da warmoTqmul sityvaze ufleba (BVerfGE 34, 269 (282), soraia).~
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arsebiTad miiCnevs. Tumca am uflebis dacvis xarisxi maRali ar aris, 
radgan sasamarTlo Tanazomierebis martiv tests iyenebs. 

b. pirovnulobis zogadi ufleba

pirovnulobis zogadi ufleba adamianis pirovnebis sxva specialu-
ri uflebebiT daucvel aspeqtebs icavs. e.w. mikro aRweris saqmeze 
miRebul gadawyvetilebaSi gamokveTili am uflebis safuZvelze, 
sasamarTlom uflebaTa axali kategoriebi ganaviTara, romlebic 
pirovnulobis sxvadasxva aspeqtebs moicavs. Tumca pirovnulobis 
Tavisufali ganviTarebis uflebis Ria bunebis gamo, pirovnulobis 
zogadi uflebis damcveli sferoebis absoluturi CamonaTvali ar 
arsebobs. 

„ZiriTadi kanonis me-2 muxlis pirveli punqti, rogorc dau-
saxelebeli Tavisuflebis ufleba, amave kanonis pirveli muxlis 
pirvel punqtTan kavSirSi, pirovnulobis zogad uflebas icavs, da 
amiT pironebis Tavisuflebis specialuri uflebebis dacvis gar-
kveul aspeqtebs avsebs. misi amocana, adamianis Rirsebis, rogorc 
umaRlesi konstituciuri principis pirovnebis ganviTarebis Ziri-
Tadi pirobebis uzrunvelyofaa, romlebic Tavisuflebis specialur 
garantiebSi ar aris asaxuli. amdenad misi daculi sfero, rogorc 
arasrulyofilad Camoyalibebuli, Riaa pirovnulobisaTvis aqamde 
ucnobi safrTxeebisTvis.48

 pirovnulobis zogadi uflebiT daculi uflebebi pirobiTad 
oTx kategoriad SegviZlia davajgufoT:

1. sakuTari identobis gansazRvra;
2. sakuTari TviTgansazRvris dacva;
3. sakuTari gamosaxulebis gansazRvra;
4. sainformacio teqnikuri sistemebis sandoobisa da erTianobis 

uzrunvelyofa. 
aseTi dayofa pirobiTia da mkiTxvelisaTvis uflebis Sinaarsis 

aRqmis gamartivebas emsaxureba. qveviT SerCeuli CamonaTvali ar 
aris amomwuravi, Tumca saqmeTa simravlis gamo SedarebiT axali da 
amave dros saqarTvelos konteqstisaTvis SedarebiT mniSvnelovani 
saqmeebi SeirCa.

48 ixileT sasamarTlos e.w. Canaweris saqmeze miRebuli gadawyvetileba BVerfGE 95, 
220 http://www.servat.unibe.ch/dfr/bv095220.html
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1. sakuTari identobis gansazRvra

identobis gansazRvrasTan dakavSirebuli saqmeebi Svilis an mSo-
blebis mier sakuTari warmomavlobis an mamobis garkvevis uflebas,49 
sakuTari sqesobrivi identobis dacvas50 Tu sakuTari sqesobrivi 
identobis Sesabamisi saxelis tarebas Seexeba.51 

1.1. sakuTari warmomavlobis dadgena

sakuTari warmomavlobis dadgenis Sesaxeb saqmeSi52 mosarCeles 
dnm-is analizis safuZvelze surda misi biologiuri mamis vinaobis 
dadgena. germaniis samoqalaqo kodeqsis 1600d muxli mamis vinaobis 
armcodne Svils aZlevs, sasamarTlo procesis safuZvelze mamobis 
faqtis dadgenis SesaZleblobas. es muxli e.w. warmomavlobis izoli-
rebuli dadgenis SesaZleblobas ar iZleva. warmomavlobis izolire-
buli dadgena Tavis mxriv warmomavlobis iseT dadgenas gulisxmobs, 
rom mas mamis samarTlebrivi statusis warmoSoba avtomaturad ar 
ukavSirdeba. Svils, mxolod savaraudo mamisTvis genetikuri ana-
lizisTvis gamosadegi sinjis gadacemis moTxovna da misi sakuTari 
warmomavlobis dasadgenad gamoyeneba SeuZlia. 

damkvidrebuli sasamarTlo praqtikis mixedviT samoqalaqo ko-
deqsis 1598a muxli Svils ar aZlevda izolirebuli warmomavlobis 
dadgenis SesaZleblobiT sargeblobis uflebas. kerZod Svils aseTi 
ufleba mxolod samarTlebrivi mamobis da ara misi biologiuri ma-
mobis dadgenis survilisas hqonda.53 

mosarCele miiCnevda, rom sasamarTlo praqtikiT damkvidrebuli 
midgoma, romelic mas savaraudo biologiuri mamis dadgenis SesaZle-
blobas arTmevda, germaniis ZiriTadi kanonis me-2 muxlis pirveli 

49 ixileT BVerfG, Urteil des Ersten Senats vom 13. Februar 2007 – 1 BvR 421/05 – Rn. (1 – 
102), http://www.bverfg.de/e/rs20070213_1bvr042105.html 
aseve BVerfG, Urteil des Ersten Senats vom 19. April 2016 – 1 BvR 3309/13 Rn. (1 – 78), 
http://www.bverfg.de/e/rs20160419_1bvr330913.html, 

50 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 
http://www.bverfg.de/e/ rs20171010_1bvr201916.html 

51 BVerfGE 115,1 http://www.servat.unibe.ch/dfr/bv115001.html 
52 vrclad ixileT BVerfG, Urteil des Ersten Senats vom 19. April 2016 – 1 BvR 3309/13 , 

http://www.bverfg.de/e/rs20160419_1bvr330913.html, 
53 BVerfG, Urteil des Ersten Senats vom 19. April 2016 – 1 BvR 3309/13 Rn. (1 – 78), 
 http://www.bverfg.de/e/rs20160419_1bvr330913.html, 
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punqtiT, pirveli muxlis pirvel punqtTan kavSirSi, daculi pirvo-
nebis Tavisufali ganviTarebis uflebas laxavda. igi miiCnevda, rom 
sakuTari mamis vinaobis arcodna mis pirovnebas fqsiqikur tvirTs 
akisrebda, rac sxva mZime gamocdilebebTan erTad (bavSvobaSi Zala-
doba, misi mzardi intensivoba, urTierTobebis wyveta, dramatuli 
danakargis gamocdileba) mis mimdinare fsiqologiur Terapiaze 
negatiurad aisaxeboda.54 

„a. sakuTari genetikuri warmomavlobis Sesaxeb xelmisawvdomi 
informaciis dabrkolebiT, sakuTari pirovnulobis ganviTareba da 
misi SenarCuneba SeiZleba specifikurad SeizRudos.

b. amitom pirovnulobis zogadi ufleba sakuTari warmomavlobis 
codnasac moicavs, rac mudmivi praqtikis mixedviT ara mis mopovebaze 
moTxovnis uflebas, aramed, warmomavlobis Sesaxeb xelmisawvdomi 
informaciis miRebis dabrkolebisgan piris dacvis saxelmwifos val-
debulebas gulisxmobs~.55 

sasamarTlom ganmarta, rom sakuTari warmomavlobis codna pi-
rovnebis ganviTarebisaTvis gansakuTrebiT mniSvnelovania.

„pirovnebis ganviTarebisTvis sakuTari warmomavlobis codna gan-
sakTrebuli mniSvnelobisaa. individis mier sakuTari Tavis sxvebTan 
rogorc socialurad, ise genealogiurad dakavSirebis SesaZleblobam 
TiToeuli pirovnebis cnobierebaSi misi individualobis moZiebis da 
sakuTari Tavis gagebaSi iseve rogorc sxvebTan xangrZlivi ojaxuri 
urTierTobebis damyarebaSi SeiZleba gadamwyveti roli iTamaSos 
piriqiT, sakuTari warmomavlobis gagebis SeuZleblobam TiToeuli 
pirovneba SeiZleba mniSvnelovnad daazaralos da sakuTari Tavis 
mimarT rwmena Seuryios~.56

sasamarTlom ganmarta, rom pirovnulobis zogadi ufleba pirs 
„sakuTari warmomavlobis Sesaxeb informaciis moTxovnis uflebas ar 
aniWebs~,57 rom saxelmwifos aqvs pirovnulobis zogadi uflebis „dac-
vis valdebuleba~ rac „warmomavlobis Sesaxeb arsebuli informaciis 

54 SeadareT iqve.
55 BVerfG, Urteil des Ersten Senats vom 19. April 2016 – 1 BvR 3309/13 Rn. (1 – 78), 
 http://www.bverfg.de/e/rs20160419_1bvr330913.html, 
56 BVerfG, Urteil des Ersten Senats vom 19. April 2016 – 1 BvR 3309/13 Rn. (1 – 78), 
 http://www.bverfg.de/e/rs20160419_1bvr330913.html, 
57 iqve.
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miRebis dabrkolebisgan piris dacvas gulisxmobs~.58 aseT SemTxvevaSi 
saxelmwifom angariSi „piris dacvis saWiroebas unda gauwios~. 

Tumca sasamarTlom aseve daadgina, rom kanonmdebels aRniSnuli 
uflebis dabalansebis da sxva pirebis (savaraudo mama, misi ojaxis 
wevrebi) ZiriTad uflebebTan misi Sewonvis valdebuleba aqvs. kerZod 
sasamarTlom daadgina, rom:

„sakuTari savaraudo bilogiuri mamis dadgena an ardadgena saku-
Tari warmomavlobis da Tavisi pirovnebis, dadgenis maZiebeli piris 
zogadi uflebiT dacul sferoSi eqceva.

sakuTari warmomavlobis codnis dacva absoluturi ar aris, 
aramed konfliqtur ZiriTad uflebebTan mimarTebiT unda iyos da-
balansebuli, ris gamoc kanonmdebeli (Gestaltungsspielraum) garkveul 
diskrecias flobs. 

warmomavlobis garkvevis SesaZleblobebis gansazRvrisas, kanonm-
debels diskreciuli ufleba aqvs da man amave dros warmomavlobis 
garkvevis moTxovnis uflebis gansxvavebul, urTierTdapirispirebul 
ZiriTad uflebebTan Semxebloba unda gaiTvaliswinos. kanonmdebelma 
ZiriTad uflebaTa konfliqti ar unda gadaWras srulyofilad erTi 
an meore mxaris sasikeTod. kanonmdeblis mier SerCeuli gadawyveti-
leba kanonmdeblis diskreciis farglebSi rCeba~.59

mocemul saqmeSi sasamarTlom sakuTari warmomavlobis codna pi-
rovnebis Tavisufali ganviTarebis uflebiT dacul interesad miiCnia, 
Tumca gansazRvra, rom es ar gulisxmobs potenciuri biologiuri 
mamis mimarT dnm-is analizis moTxovnis uflebas da Sesabamisad me-2 
muxlis pirveli punqtis safuZvelze ar arsebobs potenciuri mamis 
mimarT mamobis dadgenis moTxovnis ufleba. 

1.2. sqesobrivi identobis dacva

sqesobrivi identobis kuTxiT sainteresoa federaciuli sakonsti-
tucio sasamarTlos 2017 wlis e.w. neitraluri sqesis Sesaxeb gadawy-
vetileba.60 kerZod sarCeli pirovnebis (samoqalaqo) statusis Sesaxeb 
germaniis kanonis 21-e muxlis pirveli punqtis me-3 qvepunqtiT, amave 

58 iqve.
59 iqve.
60 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. 42. 
 http://www.bverfg.de/e/ rs20171010_1bvr201916.html 
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kanonis 22-e muxlis me-3 punqtTan kavSirSi, mosarCelis pirovnebis 
Tavisufali ganviTarebis uflebis Selaxvas exeboda. 

mosarCeles dabadebisas mdedrobiTi sqesi miakuTvnes, da dabade-
bis reestrSi rogorc gogona Seitanes. mas atipiuri qromosomebis 
kombinacia hqonda (e.w. terneris sindromi) da mudmivad Tavs arc 
mdedrobiT da arc mamrobiT sqess miakuTvnebda. mas dabadebis rees-
trSi sqesis Sesaxeb pozitiuri Canaweris „inter/diverse~, Setana surda. 
Sesabamisma samoqalaqo reestrma, radgan pirovnebis (samoqalaqo) 
statusis Sesaxeb kanonis 21-e muxlis pirveli punqtis me-3 qvepunti 
aseT Canawers ar icnobda, mas registraciaze uari uTxra. 

germaniis federaciulma sakonstitucio sasamarTlom daadgina, 
rom 21-e muxlis pirveli punqtis me-3 qvepunqti, 22-e muxlis me-3 pun-
qtTan kavSirSi mosarCelis pirovnulobis zogad uflebas (ZiriTadi 
kanonis me-2 muxlis pirveli punqtis pirveli winadadebasTan kavSirSi), 
kerZod misi sqesobrivi identobis dacvis gamoxatulebas laxavda. 

sasamarTlom ganmarta, rom „pirovnulobis zogadi ufleba, mde-
drobiTi Tu mamrobiTi sqesisTvis armikuTvnebuli pirebis seqsobriv 
identobas icavs~.61

sasamarTlom daadgina, rom mosarCelis ufleba ilaxeboda, radgan 
moqmedi kanoni mosarCeles sqesis miTiTebas aiZulebda, Tumca mde-
drobiTi da mamrobiTi sqesis garda, sxva sqesis miTiTebis uflebas 
ar aZlevda.

„calke aRebul sqesobriv mikuTvnebas pirovnebis (samoqalaqo) 
statusis samarTlebrivi aRiarebis gamo identobis ganmsazRvreli da 
gamomxatveli gavlena aqvs, da mniSvneloba ar aqvs pirovnuli statu-
sis samrTlebriv Canawers pirovnuli statusis samarTlis miRma ra 
materialur samarTlebrivi Sedegebi ukavSirdeba. pirovnebis sqeso-
brivi identobis statusis samarTlebrivi araRiareba pirovnulobis 
TviTganmsazRvrel ganviTarebas da dacvas specifikurad laxavs~.62

„erToblivad sqesobrivi Canaweris valdebuleba da aseTi Canawe-
ris gakeTebis SezRuduli SesaZleblobebi, sqesobrivi TvalsazrisiT 
sajaro sivrceSi pirovnebad yofnas da sxvaTa mier mis, rogorc 
pirovnebis aRqmas gansakuTrebiT arTulebs. is Tu sajaro sivrceSi 

61 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 
http://www.bverfg.de/e/ rs20171010_1bvr201916.html 

62 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 47-e 
abzaci, http://www.bverfg.de/e/ rs20171010_1bvr201916.html
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pirovneba rogor wardgeba da mas sxvebi rogor aRiqvamen, pirovnu-
lobis ganviTarebis SesaZleblobisTvis gansakuTrebiT mniSvnelovania 
da SeiZleba (uflebis) specifiuri Selaxva gamoiwvios~.63

sasamarTlom aseve ganmarta, rom ZiriTadi kanoniT sqesis binaru-
loba dadgenili ar aris, kerZod:

„ZiriTadi kanoni sqesis TvalsazrisiT pirovnuli statusis mxolod 
binarul mowesrigebas ar moiTxovs. is (kanonmdebels) sqesis, rogorc 
pirovnuli statusis normirebas ar aiZulebs da arc mdedrobiTi da 
mamrobiTi sqesis miRma damatebiTi sqesobrivi identobis pirovnuli 
statusis samarTlebriv aRiarebas ewinaaRmdegeba~.64 

„marTalia ZiriTadi kanonis me-3 muxlis me-2 punqtis pirveli wi-
nadadeba „mamakacebis~ da „qalebis~ Sesaxeb saubrobs, magram aqidan 
sqesis cnebis amomwuravi mxolod mamakacebiTa da qalebiT gansazRvra 
ar gamomdinareobs. ZiriTadi kanonis me-3 muxlis me-2 punqtiT gan-
sazRvruli kanonis winaSe Tanasworobis principidan gamomdinareobs, 
rom mamakacebsa da qalebs Soris arsebuli sazogadoebrivi danakli-
sebi unda aRmoifxvras. norma upirvelesad qalebis mimarT sqesTan 
dakavSirebuli diskriminaciis aRmofxvrisken, magram ara pirovnuli 
statusis samarTlebrivi sqesobrivi ganawilebis an „mamrobiTi~ da 
„mdedrobiTi~ sqesis miRma damatebiTi sqesobrivi kategoriis gamo-
ricxviskenaa mimarTuli.

...rogorc warsulSi germaniis federaciulma sakonstitucio sasa-
marTlom gansazRvra, Cveni samarTlebrivi wesrigi da Cveni socialuri 
cxovreba im principidan amodioda, rom yoveli adamiani „mamrobiTi~ 
an „mdedrobiTi~ sqesis aris da sqesTa binarulobis konstituciiT 
winaswar gansazRvruloba arc maSin igulisxmeboda, aramed es iyo 
mxolod im dros gabatonebuli sazogadoebrivi da samarTlebrivi 
sqesTa mikuTvnebis gagebis ubralo aRwera~.65

sasamarTlom aseve ganmarta, rom garemoeba, rom pirovnuli (samo-
qalaqo) statusis kanonis 22-e muxlis me-3 punqti dabadebis reestrSi 
damatebiTi sqesis pozitiurad CawerisTvis, mesame SesaZleblobas ar 

63 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 48-e 
abzaci, http://www.bverfg.de/e/ rs20171010_1bvr201916.html 

64 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 50-e 
abzaci, http://www.bverfg.de/e/ rs20171010_1bvr201916.html

65 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 50-e 
abzaci, http://www.bverfg.de/e/ rs20171010_1bvr201916.html
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iTvaliswinebs, mesame pirebis interesebiT ar SeiZleba iyos gamarT-
lebuli. qalebis da mamakacebis pirovnuli samarTlebrivi statusi 
damatebiTi SesaZleblobis uzrunvelyofiT ucvleli rCeba.66 

sasamarTlom miiCnia, rom sakanonmdeblo regulireba, romlis 
safuZvelzec sasamarTloebma pirs uari uTxres neitraluri sqesis 
miTiTebaze da mas „mdedrobiTi~ da „mamrobiTi~ sqesis miRma, sakuTa-
ri sqesis Sesaxeb pozitiuri Canaweris gakeTebis ufleba ar misces, 
legitimur mizans ar emsaxureboda da regulireba ar iyo gamosadegi, 
aucilebeli da Tanazomieri.67 

2. sakuTari TviTgansazRvris dacva

avtonomiis dacva sxva uflebebTan erTad piradi dRiuris Ca-
nawerebze uflebas68 da eqimis mier piradi samedicino Canawerebis 
saidumlod Senaxvis valdebulebas moicavs,69 Tumca farTo gagebiT 
pirad cxovrebasTan dakavSirebuli davebis umravlesoba adamianis 
TviTgansazRvras ukavSirdeba.

3. sakuTari gamosaxulebis gansazRvra

pirovnulobis zogadi ufleba sakuTar gamosaxulebaze uflebas 
da sakuTari Tavis sityviT, werilobiT da gamosaxulebiT sworad 
warmoCenis uflebas moicavs.70 amitom misi sityvis Caweris ufleba vis 
unda hqondes TiToeuli Tavad gansazRvravs da aseve Tu vis winaSe 
SeiZleba diqtofonze Cawerili misi xmis mosmena.71 sasamarTlom e.w. 
lebaxis saqmeze miRebul gadawyvetilebaSi aseve gansazRvra, rom 

66 iqve.
67 SeadareT iqve 49-e abzaci.
68 BVerfGe 80, 367 http://www.servat.unibe.ch/dfr/bv080367.html 
69 BVerfGE 32, 373, http://www.servat.unibe.ch/dfr/bv032373.html 
70 vrclad ixileT BVerfGE 63, 131 http://www.servat.unibe.ch/dfr/bv063131.html fede-

raciulma sakonstitucio sasamarTlom – e.w. diqtofonis saqmeze miRebul ga-
dawyvetilebaSi gansazRvra, rom pirovnebis Tavisufali ganviTarebis uflebas 
„gansazRvrul CarCoSi, aseve sakuTar gamosaxulebaze ufleba da Sens mier war-
moTqmul sityvebze ufleba ganekuTvneba. amitom rogorc wesi TiToeuli misi 
sityvis Caweris uflebis da diqtofonze Cawerili xmis mosmenis uflebis mqone 
pirebsac Tavad gansazRvravs. vrclad ixileT BVerfGE 34, 238 – Tonband 

 http://www.servat.unibe.ch/dfr/bv034238.html.
71 SeadareT e.w. diqtofonis saqmeze miRebuli gadawyvetileba BVerfGE 34, 238 – 

Tonband http://www.servat.unibe.ch/dfr/bv034238.html.
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pirovnebis Tavisufali ganviTarebis ufleba, kerZod ki misi piradi 
cxovrebis dacvis nawili, damnaSavis resocializaciaze uflebasac 
moicavs, ris safuZvelzec, Tanazomierebis principis gaTvaliswinebiT, 
is SeiZleba sakuTari pirovnebis sajaro gamosaxulebaze uflebas 
flobdes.72 pirovnebas aseve aqvs misi socialuri gamosaxulebis 
gankargvis ufleba.73 rac sakuTari saxelis da pativis dacvis ufle-
bebs moicavs: 

„pirovnebis konstituciur samarTlebrivi dacva televizias ar 
aZlevs, aqtualuri informaciis miwodebis procesis miRma, droSi 
SeuzRudavad, dokumenturi filmis formiT, damnaSavis pirovnebis da 
mis piradi sferos warmoCenis SesaZleblobas. mogvianebiT informa-
ciis miwodeba nebismier SemTxvevaSi dauSvebelia, Tuki am, aqtualur 
informaciasTan SedarebiT mniSvnelovnad axalma an damatebiTma 
informaciam damnaSavis (pirovnebis) uflebebi SeiZleba Selaxos, da 
gansakuTrebiT sazogadoebaSi misi resocializacia Seaferxos, rac 
misi patimrobidan gaTavisuflebis Semdeg an mosalodnel gaTavisu-
flebamde mokle droiT adre misi mZime danaSaulis Sesaxeb damnaSavis 
maidentificirebelma satelevizio gadacemam SeiZleba gamoiwvios~.74

72 e.w. Lebach-is saqmeze miRebuli gadawyvetileba, BVerfGE 35, 202 
 http://www.servat.unibe.ch/dfr/bv035202.html 
73 „TiToeulma Tavad unda gadawyvitos, rogor surs sakuTari Tavis mesame pire-

bis mimarT an sajarod gamosaxva, ra iqneba misi socialuri gamosaxuleba, Seu-
ZliaT Tu ara da ra moculobiT mesame pirebs misi pirovnebis gankargva, ro-
desac isini mis pirovnebas sajaro ganxilvis sagnad aqceven. Sesabamisad, media 
saSualebebiT gamosaxvisas pirovnebas samarTlebrivad daculi SesaZlebloba 
unda hqondes, media saSualebebis gamosaxulebas daupirispiros sakuTari ga-
mosaxuleba, winaaRmdeg SemTxvevaSi misi pirovneba mxolod sajaro ganxilvis 
obieqtad warmoCenisas daknindeba.~ e.w. epleris saqmeze miRebuli gadawyveti-
leba, BVerfGe 54,148 http://www.servat.unibe.ch/dfr/bv054148.html 

74 pirovnulobis zogadi ufleba adamianis saxelsac, rogorc misi identobis 
nawils icavs. „ZiriTadi kanonis meore muxlis pirveli punqti pirveli muxlis 
pirvel punqtTan kavSirSi adamianis saxels rogorc misi identobis povnis da 
identobis ganviTarebis saSualebas da amave dros mis mier gancdili an mis mier 
mopovebuli identobis gamoxatulebas icavs. amasTan adamianis garkveuli sqe-
sisadmi mikuTvneba mxolod misi fizikuri sqesobrivi TvisebebiT ar ganisazR-
vreba, aramed mis fsiqikur konstituciasa da mis mier xangrZlivad gancdil 
sqesobriv mikuTvnebulobazea damokidebuli. pirovnulobis uflebiT dacu-
li sakuTari sqesobriobis saxelSi gamoxatvis survili, gancdili sqesobrio-
bis Sesabamisad saxeliT momarTvaaRiarebis da yoveldRiurobaSi mesame pire-
bis an uwyebebis winaSe sakuTari seqsualobis argamxelis uflebasac moicavs. 
~BVerfGe116,243 http://www.servat.unibe.ch/dfr/bv116243.html 
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3.1. sakuTari Tavis Sesaxeb informaciis gankargvis avtonomia 

sakuTari Tavis Sesaxeb informaciis avtonomiurad gankargva sasa-
marTlos praqtikaSi aseve sakuTari gamosaxulebis dacvis nawilia, 
kerZod ki sasamarTlo mas informaciuli TviTgansazRvris uflebas 
uwodebs.75

federaciulma sakonstitucio sasamarTlom informaciuli TviT-
gansazRvris uflebis Sesaxeb e.w. manqanis nomrebis avtomatizebuli 
aRbeWdvis saqmeze miRebul gadawyvetilebaSi imsjela.

am saqmeSi mosarCeleebi hesenisa da Slezvig-holStainis federa-
ciuli miwebis sapolicio samarTlebriv debulebebs asaCivrebdnen, 
romlebic federaciul miwebs avtomobilebis saxelmwifo nomrebis 
avtomatizebuli aRbeWdvis samarTlebriv uflebamosilebas aniWebdnen. 

kerZod gasaCivrebuli iyo 1. hesenis federaluri miwis sajaro 
usafrTxoebisa da wesrigis Sesaxeb kanonis me-14 muxlis me-5 abzaci 
da 2. Slezvig-holStainis federaluri miwis zogadi administraciis 
Sesaxeb kanonis 184-e muxlis me-5 punqti.

avtomobilis nomrebis avtomatizebuli aRbeWdva gamosaxulebidan 
nomris asoebisa da cifrebis arsebuli teqnikis safuZvelze optiku-
rad, videokameriT gamosaxulebis aRbeWdvis safuZvelze programis 
saSualebiT xdeboda. aseTi formiT aRbeWdili nomeri, policiis 
saZiebo dokumentebs avtomaturad edreboda. saZiebo dokumentebSi 
nomris arsebobisas damTxvevis Sesaxeb Setyobineba gaicemoda. xolo 
nomeri da damatebiTi informaciebi, anu damTxvevis dro da adgili, 
inaxeboda, ris safuZvelzec policiis mier avtomobilis gaCere-
ba SeiZleboda. Tu nomeri ar iyo saZiebo bazaSi, gamosaxuleba da 
aRbeWdili nomeri waiSleboda. nomris aRbeWdva stacionalurad an 
mobilurad xdeboda. stacionaluri gamoyenebisas, nomris moZraobis 
orive mimarTulebiT danaxva da Sesabamisad ukana nomris aRbeWdvac 
SeiZleboda. mobiluri sistemis SemTxvevaSi kamera moZravi policiis 
manqanidan SeiZleba CarTuliyo.76

75 pirvelad federaciulma sakonstitucio sasamarTlom informaciuli TviT-
gansazRvris ufleba1983 wels miRebul e.w. saxalxo aRweris gadawyvetilebaSi 
daadgina (Volkszählung) BVerfGE 65, 1, ixileT: http://www.servat.unibe.ch/dfr/bv065001.
html, aseve ixileT gadawyvetileba e.w. mikro aRweris Sesaxeb BVerfGE 27,1 

 http://www.servat.unibe.ch/dfr/bv027001.html 
76 vrclad ixileT BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 2074/05 – Rn. (1 – 

185), http://www.bverfg.de/e/rs20080311_1bvr207405.html
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sasamarTlom miiCnia, rom sakanonmdeblo safuZveli romliTac 
informaciuli TviTgansazRvris uflebaSi Careva ganxorcielda, 
konstituciis normebs ar pasuxobda. kerZod sasamarTlom miiCnia, 
rom daculi ZiriTad uflebaSi Carevis bunebis da intensivobis ga-
TvaliswinebiT, samarTlis uzenaesobis moTxovnebi ar iyo daculi, 
kerZod gasaCivrebuli normebi ar iyo Sesabamisad cxadi da gansazR-
vruli, da arc Careva iyo Tanazomieri.77

sasamarTlom daadgina, rom informaciuli TviTgansazRvris ufle-
biT ara mxolod SinaarsiT gansakuTrebiT mgrZnobiare tipis, aramed 
SesaZloa calke aRebuli umniSvnelod miCneuli Sinaarsis informa-
ciacaa daculi, magram Sesabamisi mizniT am Sinaarsis gadamuSavebis 
da dakavSirebis SesaZleblobebis gaTvaliswinebiT, SesaZloa piradu-
lobasa da moqmedebis Tavisuflebaze ZiriTadi uflebis mniSvnelobis 
zegavlena hqondes. amitom informaciis gadamuSavebis procesSi misi 
gamoyenebis konteqstis gaTvaliswinebis gareSe umniSvnelo infor-
macia aRar arsebobs.78

„arc informaciuli TviTgansazRvris uflebis dacva qreba, Tuki 
mocemul SemTxvevaSi, informacia, avtomobilis saxelmwifo nomeri, 
sajarod xelmisawvdomi da aseve kanoniT savaldebuloa. radgan in-
formaciuli TviTgansazRvris ufleba pirs sajaro sivrceSic icavs, 
magram piradi informacia SeiZleba avtomaturad aRibeWdos, Seinaxos, 
raTa is Semdeg sxva miznebiT gamoiyenon~.79

„monacemebis aRbeWdva ZiriTadi uflebis Selaxvis safuZvels ar 
qmnis, Tu monacemebi, aRbeWdvis Semdeg, anonimurad da pirovnebasTan 
misi dakavSirebis SesaZleblobis gareSe, dauyonebliv teqnikurad 
ukvalod gamoiyofa, amitom informaciuli TviTgansazRvris uflebac 
nomris eleqtronuli aRricxvisas ar irRveva, Tu informaciis Seda-
reba saZiebo bazasTan xdeba da „damTxveva~ ar fiqsirdeba, rodesac, 
monacemebis anonimuroba, da misi myisierad, kvalis gareSe ganadgureba 
samarTlebrivad da teqnikurad uzrunvelyofilia da pirovnebasTan 
maTi dakavSirebis SesaZlebloba ar arsebobs~.80

77 BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 2074/05 – Rn. (1 – 185), 
 http://www.bverfg.de/e/rs20080311_1bvr207405.html
78 ixileT BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 2074/05 – Rn.  

(1-185), 66, 67 abzaci http://www.bverfg.de/e/rs20080311_1bvr207405.html
79 ixileT iqve.
80 ixileT iqve.
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 „piriqiT ZiriTad uflebaSi Careva, aRbeWdili nomris Senaxvisas 
da momavalSi misi sxva RonisZiebebis safuZvlad gaxdomisas xdeba. 
amisken aris RonisZieba pirvel rigSi mimarTuli, rodesac aRbeWdili 
nomeri saZiebo bazaSi fiqsirdeba, rogorc „damTxveva~. am momentidan 
aRbeWdili nomeri saxelmwifo uwyebebs aqvT xelT SefasebisaTvis 
da iwyeba moqmedebis Tavisuflebisa da piradulobis specifiuri 
pirovnulobis Selaxva, romelic informaciuli TviTgansazRvris 
ZiriTadi uflebis dacvas aaqtiurebs~.81

mocemul saqmeSi federaciulma sakonstitucio sasamarTlom 
gansazRvra kriteriumebi, romlis safuZvelzec Seafasa informa-
ciuli TviTgansazRvris uflebaSi Carevis intensivoba. kerZod, 
fedraciulma sakonstitucio sasamarTlom ganmarta, rom ZiriTad 
uflebaSi Carevis intensivoba miT ufro maRalia, rac ufro rele-
vanturia pirovnulobisaTvis informaciis wona; aseve mniSvnlovania 
piri sakuTari moqmedebiT qmnis Tu ara uflebaSi Carevis mizezs; 
informaciis mopovebas aqvs Tu ara saidumlo xasiaTi, radgan sai-
dumlod mopovebuli informaciis SemTxvevaSi uflebaSelaxul pirs 
ar SeuZlia uflebaTa dacvis samarTlebrivi meqanizmebiT sargebloba 
arc winaswar, prevenciisaTvis da arc Carevis Semdgom. ra naklovane-
bebi warmoeqmneba pirs informaciis SegrovebiT an ra naklovanebebis 
warmoqmnis SeiZleba eSinodes; mopovebuli informaciis gamoyenebas 
Tu SeiZleba mohyves uflebaSi gamomdinare Careva an Tu informaciis 
sxva informaciasTan dakavSirebiT Tu SeiZleba pirisTvis mohyves 
gamomdinare RonisZiebebi.82

sasamarTlom aRniSna, rom sakanonmdeblo uflebamosilebidan 
unda Candes dasaSvebia Tu ara uflebaSi mZime Careva, Tu aseTi mZime 
Careva ar aris gamoricxuli, unda iyos daculi specialuri (viwro) 
gansazRvrulobis moTxovnebi, romlebic aseT SemTxvevebs aqvT.83 
sasamarTlom daadgina, rom normaSi ar iyo dasaxelebuli nomris 
aRbeWdvis arc safuZveli da arc mizani da amitom informaciis gamo-
yeneba SesaZlebeli iyo nebismieri mizniT. Sesabamisad sakanonmdeblo 
dakonkreteba bundovani iyo.84

81 BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 2074/05 – Rn. (1 – 185),
  http://www.bverfg.de/e/rs20080311_1bvr207405.html
82 SeadareT iqve.
83 ixileT iqve.
84 iqve.
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federaciulma sakonstitucio sasamarTlom daadgina, rom Tanazo-
mierebis principis moTxovnebs gasaCivrebuli debulebebis ganusazR-
vrelad farTo buneba ver pasuxobda. radgan Tuki saSualeba sakmarisad 
gansazRvruli araa, rTulia misi gamosadegobis da aucileblobis 
Sefaseba da araTanazomieri Carevis riskic izrdeba.85

sasamarTlom, e.w. viwro gagebiT Tanazomierebis principis mo-
Txovnebis Selaxvac daadgina, romelic, ZiriTadi uflebebis SezRudvis 
simZimis Sewonvisas moiTxovs, is saerTo jamSi, gamarTlebis mizezis 
wonas rom ar ascdes, kerZod: 

„viwro gagebiT Tanazomierebis principTan dakavSirebiT gansaku-
TrebiT Seusabamoa, garemoeba, rom gasaCivrebuli debulebebi maTi 
ganusazRvreli sifarTovis gamo, mizezis gareSe da farTo sivrciTi 
arealis moculobiT, nomrebis avtomatizebul aRbeWdvas da Sefasebas 
SesaZlebels xdis....orive federalur miwaze „brmad~aris SesaZlebeli 
konstituciiT dauSvebeli, ZiriTadi uflebis SemzRudavi gamoZieba~.86 

„nomrebis avtomatizebuli aRbeWdva, romelic gansakuTrebuli 
mizezis, gansxvavebis gareSe nebismiers mxolod imitom exeba, rom is 
avtomobiliT nomrebis avtomatizebuli aRbeWdvisaTvis xangrZlivi 
droiT mowyobil adgils Cauvlis, aseve mudmivi kontrolis gancdas 
qmnis. warmoqmnili zedamxedvelobis qveS yofnis gancda SemaSinebel 
efeqts warmoSobs da ZiriTadi uflebebiT sargeblobas uSlis xels. es 
ara mxolod TiToeulis individualuri ganviTarebis SesaZleblobebs, 
aramed aseve sayovelTao keTildReobas exeba, radgan TviTgansazRvra 
Tavisufali demokratiuli sazogadoebis moqalaqis moqmedebis da 
monawileobis unaris elementaruli funqcionirebis winapirobaa~.87

sasamarTlom informaciuli TviTgansazRvris ZiriTadi uflebis 
(ZiriTadi kanonis me-2 muxlis pirveli punqti, amave kanonis pirveli 
muxlis pirvel punqtTan kavSirSi) darRveva daadgina da gasaCivre-
buli debulebebi gaauqma.88

85 SeadareT iqve.
86 BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 2074/05 – Rn. (1 – 185), 
 http://www.bverfg.de/e/rs20080311_1bvr207405.html
87 iqve.
88 sasamarTlom miuTiTa kanonmdebels, rom manqanis nomrebis avtomatizebuli 

aRbeWdvis regulirebis konstituciasTan Sesabamisoba sxvadasxva saxiT Sei-
Zleba ramdenime doneze normirebuli iyos, „Tanazomiereba daculi iqneba Tu 
nomrebis avtomatizebuli aRbeWdvis winapirobebis regulirebas miznad farTo 
gamoyeneba eqneba, magram magaliTad viwro Carevis winapirobebTan iqneba kom-
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4. sainformacio teqnikuri sistemebis  
sandoobis da erTianobis uzrunvelyofa

germaniis federaciulma sakonstitucio sasamarTlom 2008 wlis 
27 Tebervlis gadawyvetilebiT Tavisuflebis axali tipis garantia 
gansazRvra da „sainformacio teqnikuri sistemis sandoobasa da mT-
lianobaze ufleba~ Seqmna, riTic pirovnebis Tavisufali ganviTarebis 
ufleba kidev ufro gaafarTova. gadawyvetilebis safuZveli iyo 
sarCeli, romelSic gasaCivrebuli iyo CrdiloeT rainis federaciuli 
miwis konstituciuri dacvis kanonis me-5 muxlis me-2 punqtis, me-11 
qvepunqtis pirveli winadadeba, romelic konstituciuri dacvis or-
ganos sxvadasxva monacemebis sainformacio teqnikuri sistemebidan 
farulad amoRebis uflebamosilebas aniWebda da am monacemebTan 
mopyrobas awesrigebda.

sasamarTlos azriT pirovnebis Tavisufali ganviTarebis uflebis 
farglebSi manamde ganviTarebuli dacvis garantiebi TiToeulis pi-
rovneulobis dacvis uzrunvelyofisTvis romelic mas sainformacio 
teqnikur sistemebTan89 mopyrobisas sWirdeba, sakmarisi ar iyo. aseT 
sistemebSi asaxulia adamianis piradi cxovrebis Sesaxeb Tavmoyrili 
informacia, saidumlo SeRwevis SemTxvevaSi saxelmwifos adamianis 
piradi cxovrebis Sesaxeb yovlismomcveli warmodgenis Seqmna SeuZlia. 

sasamarTlom es ufleba informaciuli TviTgansazRvris ufle-
bisgan gamijna, romelic, rogorc wesi, dakavSirebulia informaciis 
amoRebasTan. 

„yvela sainformacio teqnikuri sistema, romelic awarmoebs, amu-
Savebs an inaxavs pirovnebasTan dakavSirebul monacemebs, pirovnul 
samarTlebrivi gancalkevebuli garantiiT specialur dacvas ar 
saWiroebs. Tu aseTi sistema, misi teqnikuri konstruqciiT mxolod 
piris gansazRvruli cxovrebis sferosTan wertilovani kavSiris 
mqone monacemebs Seicavs, magaliTad saxlis teqnikis eleqtronuli 

binirebuli, rogorc amas brandenburgis regulirebaSi vxvdebiT. SesaZlebelia 
aseve kombinacia, rodesac viwroT Camoyalibebuli mizani, nomris aRbeWdvas 
iseTi gamoyenebis miznebiT zRudavs, romlebsac Carevis maRali intensioba ar 
axasiaTebT, Sesabamisi naklebi winapirobebiT Ziebis bazaSi Setanis da aRbeWdvis 
mizezisTvis. BVerfG, Urteil des Ersten Senats vom 11. März 2008 – 1 BvR 2074/05 – Rn. 
(1 – 185), http://www.bverfg.de/e/rs20080311_1bvr207405.html

89 igulisxmeba piradi kompiuteri, leptopi, aipedi, smartfoni da msgavis sain-
formacio teqnikuri sistemebi
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marTvis mowyobilobebi, romlebic erTmaneTTan qseliT ar aris 
dakavSirebuli, maSin arsebul monacemTa erTianobaze saxelmwifos 
wvdoma monacemTa amoRebisgan xarisxobrivad ar gansxvavdeba. aseT 
SemTxvevaSi pirovnebis informaciis saidumlod Senaxvis interesi, 
pirovnebis informaciuli TviTgansazRvris uflebiTaa daculi~.90

„sainformacio teqnikuri sistemebis sandoobis da mTlianobis Zi-
riTadi uflebiT daculi garantia iseT sistemaze Carevis nebarTvisas 
gamoiyeneba, romelic calke an misi teqnikuri kavSiris (saSualebiT) 
pirovnebasTan dakavSirebul monacemebs iseTi moculobiT an iseTi 
mravalferovnebiT Seicavs, rom am sistemiT pirovnebis cxovrebis 
wesis arsebiTi Semadgeneli nawilebis Sesaxeb informaciis mopoveba an 
pirovnebis Sesaxeb mravlismetyveli suraTis Seqmnaa SesaZlebeli~.91

 „aseTi SesaZlebloba magaliTad myarad damontaJebul Tu mobilur 
personalur kompiuterze wvdomis SesaZleblobis saxiT arsebobs. 
piradi Tu samsaxureobrivi gamoyenebis sistemuri qceviT SesaZle-
belia pirovnuli Tvisebebisa Tu preferenciebis Sesaxeb warmodge-
nis Seqmna. specialuri uflebrivi dacva magaliTad telefonebsa 
da eleqtronul SexvedraTa kalendrebzec vrceldeba, romlebic 
mravalfunqciuria da pirovnebasTan dakavSirebuli mravalferovani 
monacemebis aRbeWdva da Senaxva SeuZliaT~.92

sistemis sandoobis dacvas sainformacio teqnikuri sistemebis 
sandoobis da erTianobis ufleba uzrunvelyofs, kerZod sistemis 
gamomyeneblis interess ZiriTadi ufleba im kuTxiT icavs, rom sis-
temis mier Seqmnili, gadamuSavebuli da masSi Senaxuli monacemebi 
sandod rCeba. 

ufleba aseve sainformacio teqnikuri sistemis erTianobis dacvas 
uzrunvelyofs. gamomyeneblis interess ZiriTadi ufleba misi erTia-
nobis uzrunvelyofiT icavs, kerZod masze wvdoma ar arsebobs da misi 
funqciebi da Senaxuli Sinaarsi mesame pirebis mier ar gamoiyeneba 
da monacemebiT manipulireba ar xdeba.

90 BVerfG, Urteil des Ersten Senats vom 27. Februar 2008 – 1 BvR 370/07 – Rn. (1 – 333), abza-
ci 202 http://www.bverfg.de/e/rs20080227_1bvr037007.html

91 iqve
92 iqve
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g. piradi sivrcis dacva da sferoTa Teoria

 pirovnebis Tavisufali ganviTarebis uflebis erT-erTi ZiriTa-
di sirTule, misi zogadi da Ria bunebidan gamomdinareobs da imaSi 
mdgomaroebs, rom sasamarTlo praqtikaSi erTi da Tanmimdevrulad 
damkvidrebuli pasuxi kiTxvaze Tu ras moicavs gansakuTrebiT maRali 
xarisxiT daculi adamianis piradi sfero, ar arsebobs. 

sasamarTlo praqtikaSi ganviTarda e.w. sferoebis Teoria, romelic 
dasaxelebuli sirTulis SedarebiT gaadvilebis mizniT garkveuli 
midgomis SemuSavebas cdilobs. sferoTa Teoriis Tanaxmad erTi Se-
xedviT SesaZlebelia adamianis cxovrebis sferoebis mixedviT imis 
gansazRvra Tu adamianis pirovnulobis zogadi ufleba ra xarisxiT 
icavs mis pirovnebas. am Teoriis Tanaxmad adamianis pirovnulobisTvis 
mniSvnelovani interesis socialur, pirad Tu intimur sferosadmi 
mikuTvnebis mixedviT, is pirovnulobis zogadi uflebis gansxvave-
buli dacviT isargeblebs.

pirovnulobis zogadi uflebis farglebSi yvelaze mwiri dacvis 
xarisxiT sargeblobs e.w. socialuri sfero. socialuri sfero ada-
mianis sxva adamianebTan urTierTobis sajaro cxovrebis sferoa. 
„adamiani, rogorc sazogadoebaze damokidebuli da sazogadoebis 
mier SeboWili moqalaqe~,93 valdebulia miiRos garkveuli SezRudvebi, 
rogoric aris magaliTad misi Svebulebis Sesaxeb piradi monacemebis, 
kerZod ki Svebuleba rodis da visTan erTad gaatara, saxelmwifos-
Tvis statistikis mizniT gaziareba.94 

„iq sadac statistikuri aRricxva adamianis moqmedebas mxolod 
gare samyaroSi ukavSirdeba, igi rogorc wesi adamianis pirovnulobas 
misi piradi cxovrebis gansazRvris xelSeuxebel sferoSi ar laxavs~.95

piradi sfero socialur sferosTan SedarebiT ufro maRali da-
cvis xarisxiT sargeblobs. 

„mocemuli satelevizio gadacema im gziT, romliTac danaSaulis 
momzadebis, ganxorcielebis da devnis process aRwers, damnaSavis 
dasaxelebiT, gamosaxviT da misi portretis SeqmniT, Zalauneburad 
ZiriTadi kanonis me-2 muxlis pirveli punqtiT, amave kanonis pirveli 
muxlis pirvel punqtTan kavSirSi, gansazRvrul adamianis uflebiT 

93 BVerfGE 27, 1 http://www.servat.unibe.ch/dfr/bv027001.html
94 SeadareT iqve.
95 iqve
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dacul sferos laxavs. pirovnebis Tavisufali ganviTarebis ufleba 
da adamianis Rirseba piradi cxovrebis gansazRvrisTvis TiToeulis 
avtonomiuri sferos uzrunvelyofs, romelSic mas sakuTari indi-
vidualobis ganviTareba da dacva SeuZlia. es am sferoSi „saTavisod 
yofnis~ da „sakuTari TavisTvis kuTvnilebis~ da am sferodan sxvaTa 
monawileobis gamoricxvis uflebas moicavs. es sakuTar gamosaxule-
baze da warmoTqmul sityvaze uflebas, da upirvelesad pirovnebis 
gamosaxulebis gankargvis uflebas gulisxmobs. nebismiers SeuZlia, 
mis cxovrebasTan dakavSirebuli movlenebis da procesebis srulad 
an nawilobriv sajarod warmoCenis ufleba principulad damoukide-
blad da martom gansazRvros~.96

piradi sferos cneba sakuTari binisa da sacxovrebeli saxlis si-
vrciT ar Semoifargleba. piradi sfero aseve SeiZleba gare sivrcec 
iyos, romelic miukerZoebeli mesame piris mier SeiZleba sajaroobisgan 
gancalkevebul sivrced iyos aRqmuli. e.w. karolina, monakos princesas 
me-II saqmeze miRebul gadawyvetilebaSi sasamarTlom ganmarta, rom 
TiToeulis sajaro cnobismoyvareobisgan sakuTar saxlSi gamijvna 
pirovnebis Tavisufal ganviTarebas mniSvnelovnad Seaferxebs:

„mediis TanxlebiT gamsWvaluli sajaroobidan aucilebeli das-
veneba xSirad mxolod bunebriv garemoSi gancalkevebiT, magaliTad 
kurortze, aris SesaZlebeli. amitom TiToeuls principulad unda 
hqondes Tavisufal, gancalkevebul bunebaSi an iseT adgilebSi Ta-
visuflad gadaadgilebis SesaZlebloba, romlebic sajaroobisgan 
mniSvnelovnad aris gancalkevebuli~.97

sasamarTlos ganmartebiT piradi sferosadmi mikuTvnebisaTvis 
mniSvnelovania Sesabamisi sivrcis bunebis gaTvaliswineba, sivrcis 
sajaroobisgan sakmarisad gancalkeveba konkretuli situaciisa da 
garemoebebis safuZvelze unda ganisazRvros da adgilis SemosazR-
vrulobas ar aqvs mniSvneloba. raodenobiT bevri adamianis Tavmoyris 
adgilebi, izolacias imaviTvea moklebuli.

pirovnulobis zogadi uflebis Ria bunebidan gamomdinare piradi 
sivrcec ar aris amomwuravad gansazRvruli da Ria rCeba axali tipis 

96 e.w. Lebach-is saqmeze miRebuli gadawyvetileba, 
 BVerfGE 35, 202 http://www.servat.unibe.ch/dfr/bv035202.html 
97 e.w. karolina, monakos princesas me-II saqmeze miRebuli gadawyvetileba BVerfGe 

101, 361, http://www.servat.unibe.ch/dfr/bv101361.html
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safrTxeebisgan pirovnulobis dacvisTvis.98 aqve aRniSvnas imsaxu-
rebs, rom sasamarTlos praqtikaSi xSirad xdeba, rom sasamarTlo 
pirovnulobis zogadi uflebis farglebSi piradi sivrcis dacvis 
Sesaxeb kriteriumebs adgens da mosarCelisaTvis erTi SexedviT 
mniSvnelovan ganmartebas akeTebs, Tumca mosarCelisaTvis Sesabamisi 
samarTlebrivi Sedegi ar dgeba da konkretul SemTxvevaSi ufleba 
mas realur dacvas ar sTavazobs. amis magaliTia e.w. epleris saqme, 
sadac sasamarTlom daadgina, rom pirovnulobis zogadi uflebis 
nawili aseve pirs iseTi gamonaTqvamebisgan icavs, romlebic mas ar 
gaukeTebia da es ufleba piris mier gansazRvruli socialuri vali-
durobis xelSeuxeblobis uflebas moicavs, Tumca mosarCelisaTvis 
saqme sasurveli samarTlebrivi SedegiT ar dasrulda.

absoluturad dacul birTvs arc piradi sfero ganekuTvneba ara-
med SesaZlebelia misi SezRudva, Tumca es Tanazomierebis principis 
mkacri dacviT unda ganxorcieldes. 

karolina, monakos princesas me-II saqmeSi sasamarTlom pirovnulo-
bis zogadi uflebis darRveva im fotoebTan mimarTebaSi daadgina, 
romelzec princesa karolina mis SvilebTan erTad iyo asaxuli da 
sasamarTlom miiCnia, rom sasamarTlom is garemoeba, sakmarisad ar 
gaiTvaliswina, rom pirovnulobis zogadi ufleba ZiriTadi kanonis 
me-6 muxlis pirveli da me-2 punqtebiT Zlierdeba da Sesabamisad 
ufro Zlier dacvas sTavazobs.99

 „mSoblis an mSoblebis pirovnulobis zogadi uflebis dacvas me-6 
muxlis pirveli da me-2 punqtebi aZlierebs, Tu saqme, mSoblis mzrun-
velobis qveS myofi Svilebis gamosaxulebis gamoqveynebas exeba~.100 

 „ukanaskneli, adamianis Tavisuflebis xelSeuxebeli sfero namd-
vilad arsebobs, romelic sajaro xelisuflebis zemoqmedebas ar 
eqvemdebareba da romelSi SeWrac kanonmdebels akrZaluli aqvs. 
Tumca Tavisi moqmedebiT sxvis sferoze zemoqmedebiT adamiani am 
sferos miRma rCeba, garda iseTi garemoebebisa, rodesac, magaliTad, 
ojaxuri urTierTobebi moqmedebis am sazogadoebriv xasiaTs mainc 
viwro intimur sferos miakuTvnebs~.101

98 ixileT sqolio N20
99 iqve
100 e.w. karolina, monakos princesas saqmeze miRebuli gadawyvetileba BVerfGe 101, 

361, http://www.servat.unibe.ch/dfr/bv101361.html 
101 e.w. homoseqsualebis saqmeze miRebuli gadawyvetileba BVerfGe 6, 389 
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e.w. mimoweris zedamxedvelobis saqmeSi sasamarTlom miiCnia, rom 
gansakuTrebuli ndobis mqone pirebTan mimowera, pirovnulobis zo-
gadi uflebiT dacul pirad sferos ganekuTvneba. saqmeSi patimro-
baSi myof Zmas dam miswera werili, sadac sapatimro dawesebulebis 
TanamSromlebs Seuracxyofda. mimowerisas gamoTqmuli mosazrebebi 
sasamarTlom piradi sferos nawilad miiCnia. sasamarTlom daadgina, 
rom pirovnebis ganviTarebisaTvis gansakuTrebuli ndobis mqone 
pirebs Soris sando komunikaciis dacva mniSvnelovani iyo, kerZod:

„pirovnebis ganviTarebis pirobebisTvis aucilebelia, rom Ti-
Toeuls hqondes sivrce, sadac igi dakvirvebis gareSe Tavis TavTan 
marto rCeba an gansakuTrebuli ndobis mqone pirebTan SeuZlia 
urTierToba, ise rom sazogadoebis qcevis molodinebs angariSs ar 
uwevs da saxelmwifo sanqciebis ar eSinia. aseTi ganmartoebis Se-
saZleblobis mniSvnelobidan gamomdinare, romelic mas pirovnulobis 
ganviTarebisTvis aqvs, gamomdinareobs, rom ZiriTadi kanonis meore 
muxlis pirveli punqti amave kanonis pirveli muxlis pirvel punqtTan 
kavSirSi aseve pirad sferos moicavs. piradi sferos dacvis nawilia 
aseve sando komunikacia. swored ojaxis wevrebis da sando pirebis 
mimarT gamoTqmuli mosazrebebis SemTxvevaSi azris gacnobisa da 
masTan dakavSirebuli mesame pirebis azris Camoyalibebaze zemoqme-
debis survilze metad sakuTari ganviTarebis aspeqtia mniSvnelovani. 

TiToeuls sxvebisTvis angariSis gawevis gareSe sakuTari emociebis, 
saidumlo survilebis an SiSebis gamoxatva, Riad sakuTari urTier-
Tobebis da pirovnebebis Sesaxeb sakuTari daskvnebis gamoTqma, an 
gamaTavisuflebeli TviTgamosaxva mxolod gansakuTrebuli ndobis 
pirobebSi SeuZlia. aseT garemoebebSi SeiZleba iseTi gamoxatvis Si-
naarsi da formebi miviRoT, romlebsac TiToeuli sajarod an gare 
pirebis winaSe ar gamoxatavda. Tumca, isini rogorc pirovnulobis 
gamoxatuleba da misi ganviTarebis piroba ZiriTadi uflebiT dacvas 
imsaxurebs~.102

am TvalsazrisiT sainteresoa, rom erT-erT adreul gadawyve-
tilebaSi e.w. homoseqsualebis saqmeze, sadac sisxlis samarTlis is 

 http://www.servat.unibe.ch/dfr/bv006389.html aRsaniSnavia, rom mocemul saqmeSi 
ojaxuri urTierTobebis sakiTxi ar iyo ZiriTadi gansaxilveli sakiTxi da Sesa-
bamisad debuleba e.w. obiter dictum-s ganekuTvneba.

102 e.w. mimoweris zedamxedvelobis saqmeze miRebuli gadawyvetileba BVerfGE 90, 
255, http://www.servat.unibe.ch/dfr/bv090255.html 
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normebi iyo gasaCivrebuli, romlebic homoseqsualur kavSirs sisxlis 
samarTlis danaSaulad acxadebda da Sesabamisad sisxlis samarTle-
briv pasuxismgeblobas awesebda, sasamarTlom aseTi kavSiri piradi 
sferos nawilad ar CaTvala, kerZod:

 „ukanaskneli, adamianis Tavisuflebis xelSeuxebeli sfero namd-
vilad arsebobs, romelic sajaro xelisuflebis zemoqmedebas ar 
eqvemdebareba~ da romelSi SeWrac kanonmdebels akrZaluli aqvs. 
Tumca Tavisi moqmedebiT sxvis sferoze zemoqmedebiT adamiani, am 
sferos miRma gadis, garda iseTi garemoebebisa, rodesac magaliTad 
ojaxuri urTierTobebi moqmedebis am sazogadoebriv bunebas mainc 
viwro intimur sferos miakuTvnebs. ZiriTadad sxva adamianis pirovnu-
lobis sferosTan Sexeba adamianis moqmedebas socialur (sferosTan) 
kavSiris xasiaTs aniWebs, da amiT es sfero samarTlisTvis SeRwevadi 
xdeba. Tumca SeiZleba movlenebi, romlebic sxvasTan komunikaciaSi 
xorcieldeba, me-2 muxlis pirveli punqtis perspeqtividan kanonm-
deblisaTvis xelmisawvdomi ar iyos. Carevis dasaSveboba moqmedebis 
„socialur kavSiris intensiurobazea damokidebuli~.103

pirovnulobis zogadi ufleba adamians mis intimur sferoSi yve-
laze Zlier dacvas sTavazobs. intimur sferos yvelaze pirovnuli 
xasiaTis sakiTxebi, magaliTad piradi dRiuri miekuTvneba.104 

103 e.w. homoseqsualebis saqmeze miRebuli gadawyvetileba BVerfGe 6, 389 
 http://www.servat.unibe.ch/dfr/bv006389.html 
104 ixileT e.w. dRiuris saqmeze sasamarTlos gadawyvetileba BVerfGe 80, 367  

http://www.servat.unibe.ch/dfr/bv080367.html es gadawyvetileba mosamarTleebis mo-
sazrebebis gansaxvavebulobiTaa mniSvnelovani, kerZod nawili miiCnevda, rom 
damnaSavis piradi dRiuri sisxlissamarTlis danaSaulis gamoZiebisaTvis ar 
unda yofiliyo xelmisawvdomi da piradi dRiurebis gamoZiebaSi gamoyenebiT pi-
rovnebis Tavisufali ganviTarebis ufleba dairRva, kerZod piradi cxovrebis 
gansazRvris yvelaze Sida sfero, romelic absoluturad daculia. Sesabamisad 
sasamarTlo saerTod ar unda Sesuliyo Tanazomierebis Sesaxeb msjelobaSi. 
meore nawili ki miiCnevda, rom imis miuxedavad, rom dRiuris Canawerebi uSua-
lod sisxlis samarTlis danaSaulis dagegmvas an danaSaulis Sesaxeb faqtebs 
ar exeboda, pirad dRiurSi damnaSavis pirovnebis portreti ikveTeboda, rac 
gadamwyveti iyo prevenciuli patimrobis gansazRvrisTvis da amdenad intimur 
sferoSi Carevac aRmatebuli sajaro interesiT iyo gamarTlebuli. Sesabamisad 
mosamarTleTa meore nawili miiCnevda, rom pirad dRiurSi piradi Canawerebi pi-
rovnebis Tavisufali uflebiT aboluturad dacul sferos ar ganekuTvneba. 
sisxlis samarTlis gansakuTrebiT mZime danaSaulebis gamoZiebis mizniT inti-
mur sferoSi Carevis Sesaxeb aseve ixileT e.w. didi miyuradebis saqmeze sasa-
marTlos gadawyvetileba, sadac ZiriTadi kanonis me-13 muxlis me-3-6 punqtebSi 
cvlilebebi iyo gasaCivrebuli, romlebic Sesabamis organoebs gansakuTrebiT 
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Tumca aRniSvnas imsaxurebs, rom piradi cxovrebis gansazRvris 
absoluturad daculi sferos kuTxiT sasamarTlos praqtikis analizs 
sasamarTlos midgoma arTulebs, romlis Tanaxmadac myari, winaswar 
gansazRvruli principebi an kriteriumebi ar arsebobs, romlebic 
zogadad gansazRvravs im yvelaze pirad sferos, romelSi SeRwevac 
xelisuflebas absoluturad ekrZaleba. 

„SemTxvevis xelSeuxebeli birTvisTvis mikuTvneba (Kernbereich) 
misi ukiduresad personaluri bunebis Sinaarszea damokidebuli, 
anu rogor da ra intensivobiT exeba sxvebis sferos an sazogadoe-
bis interesebs. ganmsazRvrelia Sesabamisi SemTxvevis garemoebebi. 
gadamwyvetia, mocemulia Tu ara situacia, romelSic konkretuli 
indikatorebiT an tipiurad da sawinaaRmdego realuri indikatorebis 
gareSe konkretuli SemTxveva piradi cxovrebis gansazRvris birTvis 
sferos Tu exeba, magaliTad yvelaze Sinagani gancdebis gamoxatvis 
an seqsualobis gamoxatvis formebis dakvirvebisas...“

„adamianis Rirsebis dacvis RonisZiebebi aucilebelia ara mxolod 
situaciaSi, romelSic TiToeuli sakuTar TavTan martoa, aramed 
maSinac, rodesac igi sxvebTan urTierTobs. adamiani, rogorc pi-
rovneba, misi pirovnulobis birTvis sferoSic, gardauvlad socia-
luri kavSiriT xorcieldeba. saqmis piradi cxovrebis gansazRvris 
birTvis sferosadmi mikuTvneba, an Tu igi mas ar exeba socialuri 
sferosadmi mikuTvneba, socialuri mniSvnelobis an urTierTobis 
faqtis mixedviT ar unda moxdes. gadamwyvetia konkretul SemTxvevaSi 
is rogori da ra saxisaa~.105

federaciuli sakonstitucio sasamarTlos mier Camoyalibebuli 
midgoma individualuri SemTxvevebis garemoebebis gaTvaliswinebiT 
imis gansazRvras gulisxmobs mocemuli sfero „piradi cxovrebis 

mZime danaSaulebis gamoZiebis mizniT kerZo binaSi akustikur TvalTvalis 
uflebas aniWebda. aRniSvnis Rirsia, rom am gadawyvetilebaSi federaciulma 
sakonstitucio sasamarTlom daadgina, rom „ZiriTadi kanonis pirveli muxlis 
pirveli punqtiT gansazRvruli adamianis Rirsebis xelSeuvaloba piradi cxo-
vrebis gansazRvrisTvis absoluturad dacul birTvis sferos gulisxmobs. am 
sferoSi sacxovrebel binaSi sisxlis samarTlebrivi devnis mizniT akustikuri 
TvalTvali da amdenad Tanazomierebis principis safuZvelze binis xelSeuva-
lobis da sisxlis samarTlebrivi devnis interesebis Sewonvac dauSvebelia.~-
vrclad ixileT e.w. didi miyuradebis Sesaxeb gadawyvetileba BVerfGE 109, 279, 
http://www.servat.unibe.ch/dfr/bv109279.html

105 e.w. didi miyuradebis Sesaxeb gadawyvetileba BVerfGE 109, 279, 
 http://www.servat.unibe.ch/dfr/bv109279.html 
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gansazRvris absoluturad daculi birTvis sferos~ Tu ganekuTvneba. 
am midgomis miuxedavad sasamarTlos praqtikis analizis safuZvelze 
SesaZlebelia garkveuli kriteriumebis gamoyofa, romelic absolutu-
rad daculi sferos gansazRvraSi dagvexmareba. magaliTad socialuri 
kavSiris mtkicebisaTvis sakmarisi ar aris, rom saqme piradi xasiaTis 
informacias exebodes, romelic sisxlissamarTlis danaSaulis Cadenis 
motivebs an mizezebs emsaxureba. aucilebelia informacia uSualod 
konkretul danaSauls exebodes.106 es gulisxmobs, rom informacia 
jer unda aRbeWdon, Semdeg Sesabamisma pirebma moisminon da gansajon 
informacia absoluturad dacul sferos Tu ganekuTvneba igi unda 
ganadgurdes, radgan TviT yvelaze mZime danaSaulis gamoZiebisTvisac 
misi gamoyeneba ar SeiZleba.107 

intimuri sivrcis gansazRvrisaTvis aseve mniSvnelovania Carevis 
intensivoba da xangrZlivoba. magaliTad Tu manqanis nomrebis avtoma-
tizebuli aRricxva pirovnebis Sesaxeb profilis Sedgenas emsaxureba, 
igi SeiZleba absoluturad daculi birTvis sferos ganekuTvnebodes.108 
Tu sasamarTlo daadgens, rom saqme piradi cxovrebis gansazRvris 
birTvis sferos exeba, is aRar iwyebs interesebis Sewonvis Sesaxeb 
msjelobas, radgan am sferoSi Careva dauSvebelia.109

aqve unda aRiniSnos, rom piradi cxovrebis gansazRvris absolutu-
rad daculi birTvis sfero rogorc moqmedebis zogad Tavisuflebas 
ise pirovnulobis zogad uflebas moicavs da Sesabamisad sferoTa 
TeoriaSi is e.w. intimuri sferos identuri ar aris, aramed intimur 
sferoze ufro vrceli cnebaa.110

106 SeadareT zeviT e.w. didi miyuradebis saqmeze sasamarTlos gadawyetilebis Se-
saxeb

107 SeadareT iqve.
108 BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. (1 – 69), 

http://www.bverfg.de/e/ rs20171010_1bvr201916.html
109 e.w. didi miyuradebis saqmeze gadawyvetileba BVerfGE 109, 279, 
 http://www.servat.unibe.ch/dfr/bv109279.html 
110 SeadareT BVerfG, Beschluss des Ersten Senats vom 10. Oktober 2017 1 BvR 2019/16 – Rn. 

(1 – 69), http://www.bverfg.de/e/ rs20171010_1bvr201916.html
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4. Sejameba

SejamebisTvis SeiZleba iTqvas, rom germaniis federaciuli sakons-
titucio sasamarTlos praqtikaSi damkvidrebuli midgomis Sedegad, 
romlis Tanaxmadac pirovnebis Tavisufali ganviTarebis ufleba 
pirovnebis ganviTarebisTvis misi mniSvnelobis miuxedavad, nebismier 
aqtivobas icavs, sasamarTlo praqtika ukiduresad moculobiTia. ga-
dawyvetilebaTa simravlis miuxedavad, gadawyvetilebebi, romlebSic 
ufleba adamians realur dacvas sTavazobs sakmaod mwiria da uflebis 
Sesaxeb gakeTebuli sasamarTlos didsulovani da STamagonebeli gan-
martebebis didi nawili Sesabamisi gadawyvetilebebis samarTlebriv 
SedegebSi naklebadaa asaxuli. 

SeiZleba iTqvas, rom sasamarTlo individis pirovnulobis zogad 
uflebasTan mimarTebiT e.w. sivrciTi Teoriis logikas iyenebs da 
socialur sferoSi uflebaSi CarevisTvis SedarebiT msubuq standarts 
adgens, kerZod, uflebaSi Carevas martivi Tanazomierebis testis 
safuZvelze amowmebs. piradi sferosadmi mikuTvnebuli sakiTxebis 
Semowmebisas sasamarTlo ufro maRal standarts iyenebs da mas e.w. 
mkacri Tanazomierebis testiT amowmebs,111 sasamarTlo imave tests 
uflebaSi gansakuTrebiT maRali intensivobis Carevis SemTxvevaSic 
iyenebs.112 Tumca sasamarTlo praqtikis yvelaze kritikuli sakiTxi 
am TvalsazrisiT sasamarTlos mier Sesabamisi sferosadmi sakiTxis 
mikuTvnebisTvis Tanmimdevruli da sistematurad gamoyenebuli 
kriteriumebis ar arsebobaa. gansakuTrebiT bundovani socialuri 
da piradi sferoebis gamijvnis kriteriumebia, rac sabolood sasa-
marTlo praqtikis Tanaxmad konkretuli garemoebebis mixedviT unda 
gadawydes.113 

zogadad sasamarTlos praqtikis analizis Sedegad SeiZleba iTqvas, 
rom pirovnulobis zogadi uflebis Sesaxeb sasamarTlo praqtika 
ukiduresad moculobiTia, rac logikurad Sesabamisi specializebuli 
sasamarTloebis praqtikaSi wamoWrili am uflebasTan dakavSirebuli 
saqmeebis ganxilvis sasamarTlos uflebamosilebidanac gamomdinare-

111 SeadareT e.w. karolina, monakos princesa II – sasamarTlos msjeloba fotoebis 
Sesaxeb, romlebzec bavSvebia aRbeWdili.

112 SeadareT e.w. online – Cxrekis saqme, sadac sasamarTlom sainformacio teqnikuri 
sistemis sandoobasa da erTianobis ufleba ganaviTara.

113 SeadareT Sesabamisi msjeloba e.w. didi miyuradebis saqmeze miRebul gadawy-
vetilebaSi.
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obs, aseTi saqmeebi, ganaskuTrebiT ki pativis, Rirsebis da sakuTari 
gamosaxulebis gankargvis sferoSi, sakmaod xSiria. 

aqve unda aRniSnios, rom praqtikaSi pirovnulobis zogadi sferos 
da moqmedebis zogadi Tavisuflebis mkafiod gamijvna yovelTvis ar 
xdeba da SedarebiT axal gadawyvetilebebSi sasamarTlo moqmedebis 
zogad Tavisuflebas da individis zogad uflebas erTian konteqstSi 
ganixilavs.114

aseve unda iTqvas, rom uflebis ukiduresad zogadi formuli-
rebis da misi Ria bunebis miuxedavad, mas is birTvi aqvs, romelSic 
saxelmwifo ar SeiZleba Caerios. es e.w. „piradi cxovrebis gansazR-
vris birTvis sfero~ dacvis yvelaze maRali standartiT sargeblobs 
da Tuki sasamarTlo masSi Carevas xedavs, is interesebis Sewonvasa 
da Tanazomierebis Sesaxeb msjelobas aRar iwyebs. Tumca aqac unda 
aRiniSnos, rom mravalricxovani gadawyvetilebebis miuxedavad, sasa-
marTlom am sferoSi Careva115 mxolod ramdenime gadawyvetilebaSi 
daadgina. 

aseve SeiZleba iTqvas, rom piradi cxovrebis gansazRvris birTvis 
sfero eqskluziurad pirovnulobis zogad uflebasTan ar asocirdeba 
da moqmedebis TavisuflebasTan dakavSirebul sarCelebSic ganixileba. 

xolo moqmedebis zogadi Tavisuflebis nawilSi arsebuli sarCe-
lebis simravlis miuxedavad SeiZleba iTqvas, rom sasamarTlo xSirad 
xelmZRvanelobs formuliT, rom adamiani damokidebulia „sociumze 
da sociumiT SeboWilia~ da Sesabamisad misi avtonomiuri moqmede-
bis sivrcis dacvis interesze metad sasamarTlosTvis am qcevidan 
sazogadoebis wevrebisTvis gamomdinare arapirdapiri safrTxeebi da 
tvirTia mniSvnelovani, imis miuxedavadac, rom xSirad mesame pirebs 
moqmedeba uSualo safrTxes an tvirTs ar uqmnis.116 

114 magaliTad e.w. manqanis nomris avtomaturi aRbeWdvis Sesaxeb gadawyvetileba-
Si.

115 SeadareT e.w. cxovelebis dakvlis saqmeze miRebuli gadawyvetileba BVerfGe 104, 
337, http://www.servat.unibe.ch/dfr/bv104337.html 

116 aseTi magaliTia e.w. motociklis Cafxutis tarebis valdebulebis Sesaxeb sasa-
marTlos msjeloba, sadac sasamarTlom aRniSna, rom Cafxutis tarebis saval-
debuloobis gansazRvriT saxelmwifo cdilobda motociklis mZRoli Tavis 
mZime dazianebebisgan daezRvia, dasabuTebaSi sasamarTlom aRniSna, rom Tavis 
mZime dazianebis SemTxvevaSi es ara marto erTi individis problema, aramed sa-
zogadoebisac iqneba, kerZod ki aseTi SemTveva gaarTulebs saswrafo daxmare-
bis gamoZaxebas, saxelmwifosgan adamians damatebiTi zrunva mis janmrTelobaze 



III. germaniis federaciuli sakonstitucio sasamarTlos praqtika  

91

Tumca aqac, moqmedebis Tavisuflebis zogad uflebaSi maRali 
intensivobiT Carevis SemTxvevaSic, sasamarTlo mkacr tests iyenebs. 
Tu uflebaSi Careva intensiuri araa, mosarCelesTvis sarCelebis did 
nawils warmateba ar moaqvs, rac sasamarTlos mier damkvidrebuli 
pirovnebis Tavisufali ganviTarebis uflebis „konstituciiuri wes-
rigis Sesabamisobis~ CarCos ukiduresad farTo ganmartebis da zeviT 
aRniSnuli midgomis gaTvaliswinebiT, ar unda iyos moulodneli. 

bolos ki unda aRiniSnos, rom saqarTvelos konstituciis me-16 
muxlis ZiriTadi kanonis me-2 muxlis pirvel punqtTan sityvieri 
msgavsebis miuxedavad, ramdenime mniSvnelovani gansxvavebuli gare-
moebaa gasaTvaliswinebeli, rac germaniis ZiriTadi kanonis sistemisa 
da misi debulebebis gaTvaliswinebiT, saqarTvelos konstituciisgan 
mas arsebiTad ganasxvavebs. kerZod es ZiriTadi kanonis farglebSi 
adamianis Rirsebis principis mniSvnelobas da mis uSualo kavSirs 
pirovnebis Tavisufali ganviTarebis uflebasTan exeba, rasac damate-
biT germaniaSi e.w. arsebiTi bunebis Sesaxeb debulebiT (me-19 muxlis 
me-2 punqti) da e.w. mudmivobis Sesaxeb debulebiT (79-e muxlis me-3 
punqti) ganpirobebuli gaZliereba axlavs. saqarTvelos konstituciaSi 
me-16 muxlis adamianis RirsebasTan aseTi struqturuli kavSiri ar 
arsebobs da Sesabamisad sasamarTlo praqtikis pirdapir gadmotanac 
Cvens praqtikaSi naklebad gonivruli iqneba. aseve saqarTvelos kons-
tituciis me-16 muxlis WrilSi aRsaniSnavia kidev erTi mniSvnelovani 
gansxvaveba, romelic germaniis me-2 muxlis pirveli punqtis testiT 
aris ganpirobebuli. kerZod, es uflebis e.w. „konstituciuri wesrigis 
Sesabamisobis~ CarCos exeba, romelic, uflebis subsidiaruli bunebis 
gaTvaliswinebiT, pirovnebis Tavisufali ganviTarebis uflebis ger-
maniis konstituciis mier dadgenil „faseulobaTa wesrigis~ fonze 
ganmartebas saWiroebs. es „faseulobaTa wesrigi~ ki adamianis ZiriTadi 
uflebebis garda aseve ZiriTadi kanonis me-20 muxliT gansazRvrul 
saxelmwifo mowyobis principebsac exeba. am kuTxiTac saqarTvelos 

da aseve umuSevrobis dros saxelmwifos daxmareba dasWirdeba. am sirTuleebis 
gaTvaliswinebiT, moqmedebis Tavisuflebis SedarebiT msubuqi saxis SezRudvas 
sasamarTlos SexedulebiT saTanado gamarTleba hqonda da moqmedebis Tavisu-
flebis SezRudva Tanazomieri iyo. vrclad ixileT. BVerfGE 59, 275 aseve ixi-
leT e.w. homoseqsualebis saqmeze sasamarTlos gadawyvetileba BVerfGE 6, 389,  
http://www.servat.unibe.ch/dfr/bv006389.html 
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konstituciis me-16 muxliT msgavsi midgomis ganviTareba naklebad 
SesaZlebelia. 

sxva mxriv federaciuli sakonstitucio sasamarTlos gansaku-
TrebiT mravalferovani da mdidari praqtikidan, rogorc am sferos 
mkvlevarebisa da studentebisaTvis, ise momavali mosarCeleebisaTvis 
bevris swavla da gaazrebaa SesaZlebeli. 
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IV. adamianis uflebaTa evropuli konvencia

1. Sesavali

saqarTvelos konstituciis me-16 muxlTan dakavSirebiT saqar-
Tvelos sakonstitucio sasamarTlos praqtikis nawilSi araerTxel 
ganvixileT kavSiri pirovnebis Tavisufal ganviTarebasa da piradi 
cxovrebis xelSeuxeblobis uflebebs Soris. Sesabamis TavSi ganvi-
Tarebuli iyo Teoria, rom moqmed konstituciur sqemaSi pirovnebis 
Tavisufali ganviTarebis ufleba rezidualuri Tavisuflebis mu-
xlia, romelic icavs adamianis avtonomias ara marto kerZo, aramed 
sajaro sferoSic. amdenad, is moicavs piradi cxovrebis aspeqtebs, 
romlebic sxvagan ar aris reglamentirebuli konstituciaSi, Tumca 
ar Semoifargleba piradi cxovrebiT da ufro farTo da fundamentur 
rols asrulebs konstituciuri uflebebis dacvis TvalsazrisiT.

am mxriv, erTgvarad, sapirispiro suraTi gvaqvs adamianis uflebaTa 
da ZiriTad TavisuflebaTa dacvis evropul konvenciaSi (SemdegSi 
„konvencia~). konvencia ar iTvaliswinebs pirovnuli ganviTarebis 
uflebas calke. amis nacvlad konvenciaSi mocemulia sakmaod farTod 
Camoyalibebuli me-8 muxli:

„piradi da ojaxuri cxovrebis pativiscemis ufleba:
1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, 

mis sacxovrebelsa da mimoweras.
2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis 

Careva, garda iseTi SemTxvevebisa, rodesac aseTi Careva xorcielde-
ba kanonis Sesabamisad da aucilebelia demokratiul sazogadoebaSi 
erovnuli uSiSroebis, sazogadoebrivi usafrTxoebis an qveynis 
ekonomikuri keTildReobis interesebisaTvis uwesrigobis an dana-
Saulis Tavidan asacileblad, janmrTelobis an moralisa Tu sxvaTa 
uflebaTa da TavisuflebaTa dasacavad~.

me-8 muxliT daculi 4 uflebrivi komponentidan (piradi cxo-
vreba, ojaxuri cxovreba, sacxovrebeli da mimowera) erTi – piradi 
cxovrebis daculi sfero sasamarTlos, Tavis mxriv, dayofili aqvs 
ramdenime mniSvnelovan kategoriad: 
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fizikuri, fsiqologiuri da moraluri xelSeuxebloba; piradi 
sivrcis dacva, identoba da avtonomia.1 iseve rogorc saqarTvelos 
sakonstitucio sasamarTlo, adamianis uflebaTa evropuli sasamarT-
loc avtonomiasTan kavSirSi ganixilavs pirovnuli ganviTarebis 
uflebas, anu es ukanaskneli piradi cxovrebis uflebis Semadgeneli 
elementia.

SedarebisTvis mniSvnelovania xazgasma, rom, Tu sakonstitucio 
sasamarTlos praqtikis mixedviT, pirovnebis Tavisufali ganviTare-
bis ufleba saqarTvelos konstituciis me-16 muxlSi ganimarteba ise, 
rom moicavs piradi cxovrebis xelSeuxeblobis uflebis mTel rig 
aspeqtebs (da aramarto) adamianis uflebaTa evropuli sasamarTlos 
praqtikis mixedviT, pirovnuli ganviTarebaa piriqiT piradi cxovrebis 
pativiscemis uflebis erT-erTi komponenti. am komponentis ganmarte-
bis dros sasamarTlo xazs usvams piris uflebas, ganaviTaros kavSi-
rebi sxva adamianebTan da garesamyarosTan, Tundac sajaro sferoSi.

qvemoT ganxilul saqmeebSi sxva adamianebTan urTierTobis sakiTxi 
aris gadamwyveti pirovnul ganviTarebaze msjelobisTvis. urTier-
Toba Sinaur cxovelebTan an nadiroba, romelic SeiZleba cxovrebis 
stilis mniSvnelovani nawili iyos, sasamarTlom ar CaTvala pirovnu-
li ganviTarebis nawilad. es midgoma erTmniSvnelovnad gansxvavdeba 
saqarTvelos da germaniis sakonstitucio sasamarTloebis midgome-
bisgan, romlebic pirovnuli ganviTarebis uflebaSi zogadi moqme-
debis Tavisuflebas kiTxuloben da ara mxolod sxva adamianebTan 
kavSirSi ganviTarebas.

imis gaTvaliswinebiT, rom am kvlevis mizani ar aris koncentrire-
ba uSualod pirovnuli ganviTarebis uflebaze adamianis uflebaTa 
evropuli sasamarTlos praqtikaSi da arc mTlianad me-8 muxlTan 
dakavSirebuli praqtikis mimoxilva, qvemoT ganxiluli saqmeebi Sevar-
CieT ori ZiriTadi principiT: a. Sinaarsobrivad avarCieT sakiTxebi, 
romlebic wina Tavis mignebebze dayrdnobiT, konstituciis me-16 
muxlTan mimarTebaSi SeiZleba gaxdes Sesafasebeli, Tumca aqamde 
sakonstitucio sasamarTloSi am sakiTxebze dava ar yofila an grZel-
deba da, amdenad, praqtikis momavali ganviTarebisTvis am sakiTxebis 
mimoxilva mniSvnelovania. b. uaxles saqmeebs mivaniWeT upiratesoba, 

1 Council of Europe Directorate of Jurisconsult, Guide of Article 8 of the European Convention 
of Human Rights: The Rights for Respect of Private and Family Life, last update on 30 April, 
2017, gv. 17, 35.
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im gamonaklisiT, rodesac Zvel gadawyvetilebebSi ufro vrceli 
msjelobaa me-8 muxlis CvenTvis saintereso doqtrinalur sakiTxebze.

qvemoT, pirvel rigSi, ganxilulia piradi cxovrebis uflebrivi 
komponentebi, maT Soris, ufro detalurad pirovnuli ganviTarebis 
ufleba, agreTve piradi da ojaxuri cxovrebis gamijvna. momdevno 
qveTavebSi ganxilulia sasamarTlos mniSvnelovani gadawyvetilebe-
bi genderuli identobis, erTi da imave sqesis pirTa Tanacxovrebis 
samarTlebrivi aRiarebis da TviTgamorkvevis uflebebTan dakavSire-
biT. bolo nawili eTmoba faruli sagamoZiebo moqmedebebis ganxor-
cielebas, romelic warmoadgens Carevas ara marto komunikaciis 
pativiscemis uflebaSi, aramed piradi cxovrebis komponentSic da 
mocemulia sasamarTlos mier aRniSnul sakiTxze msjelobis CarCo 
da testebi. saqmeebis TematikasTan erTad mniSvnelovania is anali-
tikuri koncefciebi, romelTa gamoyenebiTac wyvets sasamarTlo 
saqmes: konvenciis me-8 muxlTan Sesabamisobis testi, me-8 muxlidan 
gamomdinare pozitiuri movaleobebi, mixedulebis Tavisufleba da 
kanonis xarisxis standartebi.

konvenciis me-8 muxlze arsebobs uvrcelesi praqtika da erTeuli 
gadawyvetilebebis mimoxilviT am praqtikis raime safuZvliani mi-
moxilva SeuZlebelia. Tumca es arc aris aq mizani. kvlevis mizania 
konstituciis me-16 muxlis resursis ufro srulyofil gamoyenebas 
Seewyos xeli. aq ganxiluli saqmeebi swored imas emsaxureba, rom me-
16 muxlis iurisprudencia axali mimarTulebiT ganviTardes. Sesaba-
misad, mimoxilva dainteresebul mxareebs daexmareba me-16 muxlTan 
mimarTebiT problemebis SerCevasa da swori argumentebis moZiebaSi 
samomavlod warmatebuli strategiuli warmoebisTvis.

2. uflebis Sinaarsi

rogorc SesavalSi aRiniSna, adamianis uflebaTa evropuli sasa-
marTlos praqtikidan aq ganxiluli iqneba is sakiTxebi, romlebic 
samomavlod saqarTvelos konstituciis me-16 muxlis gansakuTrebuli 
daculi sferos gaTvaliswinebiT, mis farglebSi SeiZleba Sefasdes. 
imis gaTvaliswinebiT, rom saqarTvelos konstituciis me-20 muxli 
damoukideblad icavs sacxovrebels da pirad Setyobinebebs, adamianis 
uflebaTa evropuli konvenciis me-8 muxlis saxlTan da korespo-
denciasTan dakavSirebul iurisprudencias aq ar ganvixilavT bolo 
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Tavis garda, sadac Setyobinebebis gadaWera ganixileba agreTve pirad 
cxovrebaSi Carevad (da ara mxolod komunikaciis xelSeuxeblobis 
darRvevad). 

Sesabamisad, am ganxilvisTvis relevanturia, rogor gansazRvra-
vs adamianis uflebaTa evropuli sasamarTlo pirad cxovrebas da 
ras ganixilavs pirovnuli ganviTarebis uflebad, romelsac piradi 
cxovrebis komponentSi moiazrebs. saqarTvelos sakonstitucio sasa-
marTlos ganmartebis mixedviT (patimrebis saqmeSi), ojaxuri kavSirebi 
me-16 muxlis dacul sferoSi xvdeba. konstituciis axali versiis 
amoqmedebis Semdeg ojaxuri cxovrebis xelSeuxeblobas specialuri 
muxli daaregulirebs, Tumca praqtikaSi yvela SemTxvevaSi saWiro 
iqneba piradi da ojaxuri cxovrebis gamijvna. Sesabamisad, piradi da 
ojaxuri cxovrebis gamijvnasTan dakavSirebiTac iqneba ganxiluli 
adamianis uflebaTa evropuli sasamarTlos midgoma.

a. piradi cxovreba da pirovnuli ganviTarebis Tavisufleba

piradi cxovrebis Sinaarsze msjelobisas sasamarTlo xSirad 
imeorebs, rom am uflebis amomwuravad ganmarteba SeuZlebelia2 da 
CamoTvlis im ZiriTad aspeqtebs, romelsac moicavs uflebis daculi 
sfero. 

magaliTad, saqmeSi, romelic exeboda daxmarebis miRebis uflebas 
evTanaziisTvis, sasamarTlom aRniSna:

„piradi cxovrebis cneba farTo cnebaa da ar eqvemdebareba amo-
mwuravad ganmartebas. is moicavs adamianis fizikur da fsiqolo-
giur xelSeuxeblobas... xandaxan is moicavs individis fizikuri da 
socialuri identobis aspeqtebs... iseTi elementebi, rogorebicaa, 
magaliTad, genderuli identoba, saxeli da seqsualuri orientacia 

2 identuri fraza meordeba saqarTvelos sakonstitucio sasamarTlos praqti-
kaSi piradi cxovrebis xelSeuxeblobis uflebaze msjelobisas rogorc me-16, 
ise me-20 muxlis farglebSi. magaliTisTvis, ix. saqarTvelos saxalxo damcve-
li, saqarTvelos moqalaqeebi – giorgi burjanaZe, lika sajaia, giorgi gociri-
Ze, TaTia qinqlaZe, giorgi CitiZe, laSa tuRuSi, zviad qoriZe, aaip „fondi Ria 
sazogadoeba saqarTvelo~, aaip „saerTaSoriso gamWvirvaloba – saqarTvelo~, 
aaip „saqarTvelos axalgazrda iuristTa asociacia~, aaip „samarTliani arCevne-
bisa da demokratiis saerTaSoriso sazogadoeba~ da aaip „adamianis uflebaTa 
centri~ saqarTvelos parlamentis winaaRmdeg, 1/1/625, 640, 2016 wlis 14 aprili,  
§ II-6, saqarTvelos moqalaqeebi – irakli qemokliZe da daviT xaraZe saqarTve-
los parlamentis winaaRmdeg, №2/4/532,533, 2014 wlis 8 oqtomberi, § II-4.
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da seqsualuri cxovreba, xvdeba pirad sferoSi, rac daculia me-8 
muxliT... me-8 muxli agreTve icavs pirovnuli ganviTarebis uflebas 
da uflebas, pirma daamyaros da ganaviTaros kavSirebi sxva adamia-
nebTan da gare samyarosTan... miuxedavad imisa, rom arc erT wina 
gadawyvetilebaSi ar dadgenila, rom konvenciis me-8 muxli icavs 
TviTgamorkvevis uflebas, rogorc aseTs, sasamarTlo miiCnevs, rom 
pirovnuli avtonomiis cneba konvenciis garantiebis ganmartebis 
fuZemdebluri principia~.3

saqmeSi, romelic exeboda monakos princesa karolinas da misi 
meuRlis suraTebis gamoqveynebas masmediaSi, sasamarTlom aRniSna, 
rom ufleba gamosaxulebaze warmoadgens pirovnuli ganviTarebis 
uflebis aspeqts:

„sasamarTlo imeorebs, rom piradi cxovrebis cneba moicavs aspeq-
tebs, romelic dakavSirebulia pirovnebis identobasTan, rogorebicaa 
misi saxeli, foto, fizikuri an moraluri xelSeuxebloba; konvenciis 
me-8 muxlis garantiebi, pirvel rigSi, miznad isaxavs uzrunvelyon 
TiToeuli individis pirovnebis ganviTareba sxva adamianebTan urTier-
TobebSi, garedan Carevis gareSe. amdenad, arsebobs zona, romelSic 
adamians urTierToba aqvs sxvebTan, Tundac sajarod, rac SeiZleba 
moxvdes piradi cxovrebis moqmedebis sferoSi...

96. rac Seexeba fotoebs, sasamarTlom aRniSna, rom pirovnebis ga-
mosaxuleba warmoadgens misi pirovnebis erT-erT umTavres atributs, 
radgan is Seicavs pirovnebis unikalur maxasiaTeblebs da ganasxvavebs 
mas sxva pirebisgan. amdenad, gamosaxulebis dacvis ufleba pirovnuli 
ganviTarebis erT-erTi aucilebeli komponentia~.4

miuxedavad imisa, rom adamianis uflebaTa evropuli sasamarTlo 
sistematurad axsenebs pirovnuli ganviTarebis uflebas rogorc 
me-8 muxliT daculi piradi cxovrebis komponents, Tavad pirovnuli 
ganviTarebis daculi sferos gansazRvrisa da am kvlevaSi moyvanil 
sxva iurisdiqciebTan SedarebisTvis gansakuTrebiT mniSvnelovania 
is saqmeebi, romlebSic sasamarTlom ver dainaxa am uflebaSi Careva.

3 friTi gaerTianebuli samefos winaaRmdeg (CASE OF PRETTY v. THE UNITED 
KINGDOM), ganacxadi № 2346/02, 29 aprili, 2002, § 61.

4 fon hanoveri germaniis winaaRmdeg (2) (Case of Von Hannover v. Germany (No. 2)), 
ganacxadi № 40660/08 da 60641/08, § 95-96.
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am mxriv gansakuTrebiT Rirebulia saqme „frendi da sxvebi gaer-
Tianebuli samefos winaaRmdeg~.5 ganmcxadebeli fizikuri pirebi da 
agreTve monadireTa arasamTavrobo organizacia asaCivrebdnen sxva-
dasxva ZuZumwovrebze, gansakuTrebiT ki melaze nadirobis akrZalvas 
inglisSi, uelsSi da SotlandiaSi. maTi mtkicebiT, aRniSnuli arRvevda 
konvenciis sxvadasxva uflebas, maT Soris me-8 muxliT garantirebul 
pirovnuli ganviTarebis Tavisuflebas. maTi mtkicebiT, aRniSnuli 
akrZalva warmoadgenda Carevas maT avtonomiaSi da maTi cxovrebis 
stilSi, radgan nadiroba iyo is saqmianoba, romelic qmnida maTi 
piradi cxovrebis birTvs.

gaerTianebul samefoSi ZuZumwovrebze nadirobis xangrZlivi 
istoriis, tradiciebisa da ritualebis gaTvaliswinebiT, adamianis 
uflebaTa evropulma sasamarTlom miiCnia, rom nadirobas marTlac 
hqonda gansakuTrebuli mniSvneloba ganmcxadeblebis cxovrebaSi. 
amisda miuxedavad, sasamarTlom CaTvala, rom nadirobis akrZalva 
ar warmoadgenda me-8 muxlSi Carevasac ki:

„41... [konvenciis me-8 muxli] moicavs, magaliTad, sxva adamianebTan 
urTierTobebis damyarebisa da ganviTarebis uflebas, identobis da 
pirovnuli ganviTarebis uflebebs... TumcaRa me-8 muxlis farTo 
ganmarteba ar niSnavs, rom is icavs nebismier saqmianobas, riTac 
adamianebs surT, dakavdnen, sxva adamianebTan erTad, imisTvis, rom 
daamyaron da ganaviTaron maTTan urTierTobebi...

42. ... sasamarTlom aRniSna, rom arsebobda „interaqciis zona sxva 
adamianebTan, maT Soris sajaro konteqstSi, romelic SeiZleba gane-
kuTvnebodes pirad cxovrebas~. Tumca peksa Tu sxva saqmeebSi, sadac 
sasamarTlom daadgina piradi cxovrebis darRveva maSin, rodesac 
ganmcxadebeli imyofeboda sajaro sivrceSi, sasamarTlo yovelTvis 
msjelobda imaze, hqonda Tu ara ganmcxadebels im momentSi piradi 
cxovrebis daculobis molodini... monawileobda Tu ara piri saja-
ro RonisZiebaSi agreTve gasaTvaliswinebelia... TumcaRa araferia 
sasamarTlos praqtikaSi imgvari, rac gvafiqrebinebs, rom piradi 
cxovrebis moqmedebis sfero moicavs arsebiTad sajaro bunebis mqone 
saqmianobebs [sasamarTlom aRniSna, rom davis ganmxilveli britaneli 
mosamarTle marTali iyo, roca ganasxvava personaluri TviTrea-

5 frendi gaerTianebuli samefos winaaRmdeg (Friend v. the UK) (ganacxadi  
№16072/06) da „Countryside Alliance~ da sxvebi gaerTianebuli samefos winaaRmdeg 
(ganacxadi № 27809/08), 15 dekemberi, 2009.
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lizaciisTvis ganxorcielebuli moqmedebebi da sajaro miznisTvis 
ganxorcielebuli moqmedebebi, rodesac piri mxolod personaluri 
TviTrealizaciisTvis ar moqmedebs].

43. sasamarTlo iziarebs lordTa palatis mosazrebas, rom nadiroba, 
Tavisi arsiT sajaro saqmianobaa. is xorcieldeba Ria cisqveS, did 
teritoriaze. is izidavs didi raodenobiT monawileebs, mxedrebiT 
dawyebuli ZaRlebis qveiTi TanmxleblebiT damTavrebuli da xSirad 
mayureblebsac. miuxedavad tkbobis da pirovnuli TviTrealizaciis 
aSkara gancdisa, rasac ganmcxadeblebi iReben nadirobisgan, iseve 
rogorc adamianebs Soris urTierTobebisa, rac viTardeba misi meS-
veobiT, sasamarTlo miiCnevs, rom nadiroba zedmetad dacilebulia 
ganmcxadeblebis personaluri avtonomiis sferos da adamianebs So-
ris urTierTobebi, romlebsac isini eyrdnobian, Zalian farTo da 
ganusazRvreli farglebis mqonea imisTvis, rom nadirobis akrZalva 
me-8 muxlSi Carevas warmoadgendes.

44... bolos, meore ganmcxadeblebis argumentebis sapirispirod, 
unda aRiniSnos, rom sasamarTlo ar miiCnevs nadirobas konkretuli 
cxovrebis stilad, romelic imdenad ganuSoreblad aris dakavSi-
rebuli monadireebis identobasTan, rom nadirobis akrZalva maTi 
identobis arss Seuqmnida safrTxes...~

am msjelobaSi gaugebaria, sad gaavlo sasamarTlom zRvari pi-
rovnebis TviTrealizaciis miznebisTvis ganxorcielebul qmedebasa da 
igive qmedebis sajaro miznebisTvis ganxorcielebas Soris an rogor 
gadawyvita, rom nadiroba ufro metad meore iyo da ara pirveli. 

es msjeloba kidev ufro ucnauria imis gaTvaliswinebiT, rom 
profesiul da biznes saqmianobasac, anu Tavisi arsiT ufro metad 
sajaro saqmianobas, vidre nadirobaa, me-8 muxlis farglebSi icavs 
sasamarTlo. magaliTad, saqmeSi, romelic mosamarTlis gaTavisufle-
bas exeboda dakavebuli Tanamdebobidan, sasamarTlom daadgina me-8 
muxlis darRveva. sasamarTlom aRniSna: 

„... me-8 muxli icavs pirovnuli ganviTarebis uflebas da uflebas 
urTierTobebi daamyaro da ganaviTaro sxva adamianebTan da gare 
samyarosTan. „piradi cxovrebis~ cneba ar gamoricxavs profesiul 
saqmianobas. swored TavianT samsaxurebriv cxovrebaSi eZleva ada-
mianTa umetesobas mniSvnelovani SesaZlebloba, urTierTobebi daam-
yaros garesamyarosTan. Sesabamisad, profesiasTan wvdomis SezRudva 
gavlenas axdens „pirad cxovrebaze~...
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166. ganmcxadeblis gaTavisuflebam mosamarTlis Tanamdebobidan 
gavlena moaxdina mis mTel rig urTierTobebze sxva adamianebTan, 
maT Soris profesiuli xasiaTis urTierTobebze. imavdroulad, 
aman gavlena moaxdina mis „Sida wreze~, radgan samsaxuris dakargvas 
xelSesaxebi Sedegebi unda hqonoda ganmcxadeblis da misi ojaxis 
materialuri keTildReobisTvis. is faqti, rom misi gaTavisufleba 
moxda mosamarTlis ficis darRvevis safuZvelze, damatebiT laxavs 
mis profesiul reputaciasac~.6

Tu mizezi imisa, rom nadiroba ar aris daculi me-8 muxlis far-
glebSi, misi sajaro xasiaTia, ra Tqma unda, mosamarTlis saqmianoba 
kidev ufro sajaroa. Sesabamisad, calsaxaa, rom am kriteriums Tan-
mimdevrulad ar iyenebs sasamarTlo. Tu profesiuli saqmianobis 
me-8 muxlSi moqcevisas amosavalia misi mniSvneloba adamianis piradi 
cxovrebisTvis (gavlena ojaxze, reputaciaze, materialur keTil-
dReobaze), marTebuli iqneboda, rom nadirobac igive kriteriumebiT 
Seefasebina sasamarTlos. 

sajaroobis kriteriumi, romelic nadirobis saqmeSi gamoiyena 
sasamarTlom, TavisTavad gamomdinareobs iqidan, rom msjeloba me-8 
muxlis farglebSi viTardeba, romelic piradi cxovrebis xelSeuxe-
blobas icavs. germaniis federaluri da saqarTvelos sakonstitu-
cio sasamarTloebi ki avtonomiaze da personalur ganviTarebaze 
msjeloben damoukidebeli muxlis safuZvelze, romlis farglebi 
ar izRudeba piradi sferoTi. ramdenadac pirovnuli ganviTarebis 
uflebis mkacrad pirad sferoSi moqceva SeuZlebelia, radgan gan-
viTarebisTvis mniSvnelovani aqtivobebis nawili garesamyarosTan 
komunikaciis procesSi da sajaro sivrceSi xorcieldeba, aqtivobis 
sajaroobis kriteriums mxolod araTanmimdvruloba Semoaqvs am 
analizSi. amdenad, pirovnuli ganviTarebis uflebis damoukidebeli 
normatiuli safuZveli, romelic ar aris mibmuli piradi cxovrebis 
xelSeuxeblobaze, ufro Tanmimdevruli doqtrinis ganviTarebis 
saSualebas iZleva.

meore mniSvnelovani sakiTxi, konvenciis personaluri ganviTarebis 
uflebis praqtikaSi aris xazgasma adamianebs Soris urTierTobaze, 
romelic am uflebisTvis sasamarTlos gagebiT ganmsazRvrelia. 

6 CASE OF OLEKSANDR VOLKOV v. UKRAINE, ganacxadi №21722/11, 09/01/2013,  
§165-166, xelmisawvdomia: http://hudoc.echr.coe.int/eng?i=001-115871 
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magaliTisTvis unda aRiniSnos, rom arsebobs mTeli rigi adamianis 
uflebaTa (yofili) evropuli komisiis gadawyvetilebebi ganacxadebis 
dasaSvebobaze, (rasac sasamarTloc iziarebs), romlis mixedviTac, 
Sinauri cxovelebis, maT Soris ZaRlis yolis ufleba ar warmoadgens 
personaluri ganviTarebis nawils da ar xvdeba me-8 muxlis dacul 
sferoSi:

„mTel rigi anglo-saqsoni da frangi avtorebisTvis „piradi cxo-
vrebis~ pativiscemis ufleba gulismobs piradi cxovrebis xelSeuxe-
blobas [right to privacy], uflebas icxovros, ramdenadac es pirs unda, 
sazogadoebis Tvalisgan mocilebulad... 

TumcaRa, komisiis azriT, piradi cxovrebis pativiscemis ufleba 
aq ar mTavrdeba. is moicavs, agreTve, garkveulwilad, uflebas, sxva 
adamianebTan daamyaro da ganaviTaro urTierTobebi, gansakuTrebiT 
sakuTari pirovnebis ganviTarebisa da ralizaciis emociur sferoSi. 

Tumca komisia ver gaiziarebs azrs, rom konvenciis me-8 muxlis 
dacva vrceldeba individis urTierTobebze yvelaferTan, rac uSua-
lod gars axvevia, rodesac saqme ar exeba adamianur urTierTobebs, 
miuxedavad individis survilisa, rom es urTierTobebi kerZo sfe-
roSi datovos. 

udavoa, rom ZaRlebs mWidro kavSiri aqvT adamianebTan uxsovari 
droidan.

TumcaRa zemoaRniSnuli mosazrebis gaTvaliswinebiT, mxolod 
es elementi ar aris sakmarisi imisTvis, rom ZaRlis yola patronis 
piradi cxovrebis sferoSi SeviyvanoT. damatebiT unda aRiniSnos, 
rom ZaRlis yola, am cxovelebis bunebis gaTvaliswinebiT, gardau-
vlad dakavSirebulia sxva adamianebis da Tavad sajaro cxovrebaSi 
CarevasTan~.7

am ganxilvidan gansakuTrebiT mniSvnelovania is, rom pirovnebis 
ganviTarebisTvis aucilebel elementad miCneulia urTierTobebi sxva 
adamianebTan da ara sxva urTierTobebi, romlebic agreTve Zalian 
emociuri SeiZleba iyos pirisTvis da ganekuTvnebodes kerZo sferos.

TumcaRa sxva adamianebTan urTierTobis moTxovna aucilebel da 
arasakmaris pirobad unda miviCnioT pirovnuli ganviTarebis ufle-
bis amoqmedebisTvis. rogorc 2014 wels miRebul gadawyvetilebaSi 
aRniSna sasamarTlom, yvelaferi rac personaluri urTierToebebis 

7 X islandiis winaaRmdeg (X v. Iceland) ganacxadi № 6825/74, 18 maisi, 1976. 



IV. adamianis uflebaTa evropuli konvencia

103

ganviTarebas emsaxureba, me-8 muxliT daculi ver iqneba.8 saqme exe-
boda pirs, romelic Segnebulad Cndeboda sruliad SiSveli sajaro 
adgilebze da RonisZiebebze, raTa gaevrcelebina Tavisi rwmena imas-
Tan dakavSirebiT, rom adamianis sxeuli ar aris Seuracxmyofeli. am 
samarTaldarRvevis gamo, sasjelTa Sekrebis Sedegad, mas Seefarda 7 
wliT Tavisuflebis aRkveTa. sasamarTlom imsjela SezRudvaze me-8 
muxlis konteqstSi: 

„182. piradi cxovrebis cneba farToa da ar eqvemdebareba amomwurav 
ganmartebas. zogadad, is uzrunvelyofs individs im sferoSi, sadac 
mas SeuZlia, Tavisuflad moaxdinos Tavisi pirovnebis ganviTareba da 
realizacia... saqmeSi s.a.s. safrangeTis winaaRmdeg, № 43835/11, § 107, 
1 ivlisi, 2014, didma palatam aRniSna, rom piris arCevani, Tu rogor 
surs, rom gamoCndes sazogadoebaSi, sajaro Tu kerZo adgilebSi, 
warmoadgens misi pirovnebis gamovlinebas da, amdenad, xvdeba kerZo 
cxovrebis cnebaSi. „piradi cxovrebis~ cneba agreTve icavs piris 
identobas da uflebas, pirma daamyaros da ganaviTaros kavSiri sxva 
adamianebTan da garesamyarosTan. amdenad, arsebobs sxva adamianebTan 
interaqciis zona, sajarodac ki, romelic eqceva piradi cxovrebis 
moqmedebis sferoSi...

183. meore mxriv, yvela saqmianoba, rac pirs surs, rom ganaxor-
cielos sxva adamianebTan erTad, raTa daamyaros da ganaviTaros 
urTierTobebi, ar iqneba daculi me-8 muxliT...

184. ganmcxadebeli Segnebulad da Tanmimdevrulad Cndeboda SiS-
veli sruliad sajaro adgilebSi, qalaqis centrebSi, sasamarTloSi, 
cixeSi... [sasamarTlom daadgina, rom es warmoadgenda me-10 muxliT 
daculi gamoxatvis formas]... rac Seexeba konkretulad individis 
arCevans, Tu rogor surs, rom gamoCndebs sazogadoebaSi..., me-8 mu-
xli ar unda gavigoT ise, TiTqos icavs yvela warmosadgen pirovnul 
arCevans am sferoSi: savaraudod, sasurveli warmoCenis arCevans 
unda axasiaTebdes seriozulobis minimaluri done... ganmcxadeblis 
arCevans – srulad SiSveli gamoCeniliyo yovel jerze, ganurCevlad, 
yvela sajaro adgilze, hqonda Tu ara seriozulobis saWiro xarisxi, 
Zalian saeWvoa, imis gaTvaliswinebiT, rom msoflios arc erT cnobil 
demokratiul sazogadoebaSi amgvar arCevans ar hqonia mxardaWera~.9

8 gafi gaerTianebuli samefos winaaRmdeg (Gough v. The UK) ganacxadi № 49327/11, 
28 oqtomberi, 2014.

9 iqve, § 182-184.
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sasamarTlom ganacxada, rom, Tundac me-8 muxlSi Carevad CaTvli-
liyo ganmcxadeblis dasja misi arCevanis gamo, es mainc gamarTlebuli 
iqneboda danaSaulis da areulobis prevenciis legitimuri miznis 
misaRwevad da, amdenad, darRvevas adgili ar hqonda.

am nawilSi ganxiluli saqmeebi cxadyofs, rom pirad cxovrebaSi an 
ufro konkretulad pirovnuli ganviTarebis uflebaSi, sasamarTlo 
xedavs avtonomiis fundamentur Rirebulebas, Tumca am uflebas ar 
ganmartavs moqmedebis zogad Tavisuflebad, germaniis da saqarTvelos 
sakonstitucio sasamarTloebisgan gansxvavebiT. amasTan, sasamarTlo 
cdilobs, damatebiTi kriteriumebis Semotanas, raTa individis yvela 
SesaZlo arCevani me-8 muxliT daculi ar aRmoCndes, Tumca ramdenad 
Tanmimdevrulad iyenebs am kriteriumebs, sadavoa.

b. piradi da ojaxuri cxovrebis gamijvna

rogorc zemoT aRiniSna, piradi cxovreba da ojaxuri cxovreba 
aris konvenciis me-8 muxliT daculi ori sfero, romelTa Soris 
gansxvaveba SeiZleba gadamwyveti aRmoCndes saqmis bedisTvis. am or 
Soris gansxvaveba da Sesabamisi testebi Sejamebulia 2017 wlis didi 
palatis gadawyvetilebaSi saqmeze „paradiso da kampaneli italiis 
winaaRmdeg~.10

saqme exeboda italiaSi mcxovreb wyvils, romelTac dades xel-
Sekruleba surogatTan moskovSi arsebuli klinikis meSveobiT da 
bavSvis gaCenidan ori Tvis Semdeg bavSvi Camoiyvanes italiaSi. aras-
rulwlovanTa sasamarTlom italiaSi dnm-is testis safuZvelze daa-
dgina, rom bavSvs ar hqonda biologiuri kavSiri arc pirvel da arc 
meore ganmcxadebelTan. Sesabamisad, CaiTvala, rom ganmcxadeblebma 
daarRies italiis kanonmdebloba, rogorc saerTaSoriso Svilad ay-
vanasTan dakavSirebiT, ise konkretuli reproduqciuli teqnologiis 
akrZalvasTan dakavSirebiT (romelic gulisxmobda batoni kampanelis 
da ucxo qalis genetikuri masalis gamoyenebiT embrionis Seqmnas 
da gamoyenebas). kanonmdeblobis darRvevis da bavSvTan genetikuri 
kavSiris ararsebobis gamo, bavSvi dauyovnebliv CamoerTva wyvils 
da gadaeca socialur samsaxurs gasaSvileblad. wyvili adamianis 
uflebaTa evropul sasamarTloSi davobda me-8 muxlis farglebSi 
ojaxuri da piradi cxovrebis darRvevis gamo.

10 paradiso da kampaneli italiis winaaRmdeg (Paradiso and Campanelli v. Italy), gana-
cxadi № 25358/12, 24 ianvari, 2017.
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didma palatam miiCnia, rom gansaxilvel saqmeSi adgili hqonda 
Carevas ara ojaxur, aramed ganmcxadeblebis pirad cxovrebaSi:

„140. „ojaxuri cxovrebis~ arseboba an ararseboba arsebiTad 
faqtobrivi kiTxvaa da damokidebulia axlo pirovnuli kavSirebis 
arsebobaze... „ojaxis~ cneba me-8 muxlSi exeba qorwinebaze dafuZne-
bul urTierTobebs, da aseve sxva, de facto „ojaxur kavSirebs~, sadac 
mxareebi cxovroben erTad qorwinebis gareSe da sadac sxva faqtorebi 
adasturebs, rom urTierTobas gaaCnia sakmarisi mdgradoba...

141. me-8 muxlis debulebebi ar Seicavs arc ojaxis Seqmnis da 
arc Svilad ayvanis garantias... „ojaxuri cxovrebis~ pativiscemis 
ufleba ar icavs mxolod ojaxis Seqmnis survils; ojaxis... an sul 
mcire potenciuri urTierTobis arseboba, magaliTad, biologiur 
mamas da mis qorwinebis gareSe gaCenil bavSvs Soris, me-8 muxlis ga-
moyenebas win unda uswrebdes. igive exeba urTierTobasac, romelic 
gamomdinareobs namdvili qorwinebidan, Tundac ojaxuri cxovreba 
jer kidev ar iyos srulad Camoyalibebuli... an urTierTobas mamasa 
da mis kanonier Svils Soris, Tundac wlebis mere aRmoCndes, rom maT 
Soris biologiuri kavSiri ar arsebobda... an urTierTobas, romelic 
gamomdinareobs kanonieri Svilad ayvanidan...~

aRniSnuli principebis da wina saqmeebis Sejamebis safuZvelze, 
sasamarTlom daaskvna, rom ganmcxadeblebis mier italiis kanonmde-
blobis darRvevis gamo samarTlebrivad ojaxuri cxovrebis arseboba 
ar dgindeboda. amgvarad, sasamarTlos unda Seemowmebina, xom ar ar-
sebobda ganmcxadeblebsa da bavSvs Soris de facto ojaxuri cxovreba 
im pirobebSi, rodesac saxeze ar iyo arc aRiarebuli samarTlebrivi 
kavSirebi da arc biologiuri kavSirebi. amis dasadgenad, sasamarTlos 
unda emsjela bavSvsa da ganmcxadeblebs Soris arsebuli kavSirebis 
xarisxze – im rolze, romelsac ganmcxadeblebi asrulebdnen bavSvis 
cxovrebaSi da maTi Tanacxovrebis xangrZlivobaze. sasamarTlom 
gaiTvaliswina, rom ganmcxadeblebi da bavSvi erTad cxovrobdnen 
italiaSi 6 Tvis ganmavlobaSi. samarTlebrivi da biologiuri kavSi-
rebis ararsebobis da xanmokle Tanacxovrebis gaTvaliswinebiT, sasa-
marTlom miiCnia, rom de facto ojaxur cxovrebasac ar hqonda adgili.

sasamarTlom piradi cxovrebis komponentze msjelobisas aRniSna, 
rom piradi cxovreba moicavs piris arCevans, yavdes an ar yavdes Svili, 
agreTve gamoiyenos samedicino daxmareba reproduqciisTvis, radgan 
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aseTi arCevani warmoadgens piradi da ojaxuri cxovrebis gamoxatu-
lebas. amasTan, sasamarTlom aRniSna, rom ar arsebobs mizezi, romlis 
gamoc, piradi cxovrebidan SeiZleba gamovricxoT srulwlovani piris 
kavSiri bavSvTan, romelTanac naTesaoba ar akavSirebs. 

am saqmeSi idga ganmcxadeblebis gadawyvetilebis pativiscemis sa-
kiTxi, gamxdariyvnen mSoblebi da hqonodaT personaluri ganviTareba 
mSoblebis rolis meSveobiT. Sesabamisad, sasamarTlom miiCnia, rom 
bavSvis CamorTmeviT da misi gaSvilebiT adgili hqonda ganmcxade-
blebis pirad cxovrebaSi Carevas.

sasamarTlom, pirvel rigSi, Seamowma Carevis kanoniereba da mi-
iCnia, rom kanonmdebloba, romelic aregulirebda saxelmwifoTa 
Soris Svilad ayvanas da xelovnuri ganayofierebis konkretuli 
meTodis akrZalvas, iyo ganWvretadi kanonmdebloba. amdenad, Careva 
kanonieri iyo.

sasamarTlom gaiziara saxelmwifos mier dasaxelebuli mizanic, rom 
Careva emsaxureboda uwesrigobis aRkveTas da bavSvebis uflebebis 
dacvas, rac miiRweoda mSoblebsa da bavSvebs Soris samarTlebrivi 
kavSiris aRiarebiT mxolod or SemTxvevaSi: biologiuri kavSiris 
arsebobisas an kanonierad Svilad ayvanisas.

bolos, sasamarTlom Seafasa, ramdenad saWiro iyo Careva demokra-
tiul sazogadoebaSi.pirvel rigSi, xazi gaesva imas, rom xelovnuri 
ganayofierebis da surogaciis sferoSi saxelmwifoebs Soris kon-
sensusis ararsebobis gamo, saxelmwifo organoebs hqondaT mixedu-
lebis Tavisufleba aRniSnuli sakiTxis gadawyvetisas. adgilobrivma 
sasamarTloebma yuradReba gaamaxviles imaze, rom ganmcxadeblebma 
daarRvies kanoni da isini ar iyvnen bavSvis biologiuri mSoblebi. 
amasTan, zomebi Tu ar iqneboda saswrafod miRebuli, moxdeboda 
ukanono situaciis faqtobrivi legalizeba. aqedan erTaderTi ga-
mosavali iyo bavSvis dauyovnebliv CamorTmeva ganmcxadeblebisTvis, 
rac adgilobrivi sasamarTloebis azriT, bavSvis patara asakis da 
erTad cxovrebis mokle periodis gamo ar miayenebda mas Seuqcevad 
zians. adamianis uflebaTa evropulma sasamarTlom aRniSnuli argu-
mentebi relevanturad miiCnia, radgan bavSvis CamorTmeva uSualod 
ukavSirdeboda legitimur mizans – ukanonobis aRkveTas da Svilad 
ayvanasTan dakavSirebuli kanonmdeblobis dacvas. ramdenadac adgili 
ar hqonda Carevas ojaxur cxovrebaSi da saWiro ar iyo msjeloba 
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ojaxis erTianobis SenarCunebaze, erovnuli sasamarTloebis mier 
moyvanili argumentebi bavSvis CamorTmevisTvis sakmarisadac CaiTvala.

sabolood, sasamarTlom Seafasa proporciuloba mizansa da saSua-
lebas Soris. man miiCnia, rom sajaro interess unda miniWeboda meti 
mniSvneloba, ganmcxadeblebis interesTan SedarebiT mieRwiaT pi-
rovnuli ganviTarebisTvis bavSvTan urTierTobis meSveobiT. amdenad, 
sasamarTlom CaTvala, rom erovnulma organoebma samarTlian balanss 
miaRwies konfliqtur interesebs Soris da me-8 muxliT gaTvaliswi-
nebuli ufleba ar darRveula.

am nawilSi adamianis uflebaTa evropuli sasamarTlos praqtikis 
SejamebisTvis, mniSvnelovania Semdegi sakiTxebis xazgasma:
•	 me-8 muxlis piradi cxovrebis komponenti Zalian farToa, ar eq-

vemdebareba amomwuravad gansazRvras, Tumca moicavs fizikur, 
fsiqologiur da moralur xelSeuxeblobas, fizikuri da socia-
luri identobis aspeqtebs, maT Soris genderul identobas, saxels, 
seqsualur orientacias da seqsualur cxovrebas, TviTgamorkve-
vis uflebas, uflebas pirovnul ganviTarebaze sxva adamianebTan 
urTierTobis meSveobiT, ara mxolod privatulad („Sida wres~), 
aramed sajarodac, agreTve uflebas, gaakeTos arCevani Svilis 
yolasTan dakavSirebiT da gamoiyenos amisTvis reproduqciuli 
samedicino daxmareba. Tavis mxriv, pirovnuli ganviTarebis ufle-
bis aspeqtebia ufleba sakuTar gamosaxulebaze, profesiuli da 
biznes xasiaTis urTierTobebis ganviTarebis ufleba da ufleba, 
gadawyvitos, rogor surs gamoCndes sazogadoebaSi.

•	 ojaxuri cxovreba icavs ukve arsebul samarTlebriv ojaxur kavSi-
rebs an de facto ojaxur kavSirebs, romlebic garkveuli mdgradobiT 
xasiaTdeba. SeiZleba es ukavSirdebodes biologiuri kavSirebis 
arsebobas adamianebs Soris an xangrZlivi TanacxovrebiT Camoyali-
bebul kavSirebs. ojaxis Seqmnis an ojaxuri kavSirebis damyarebis 
mxolod ganzraxva ojaxuri cxovrebis dacviT ar sargeblobs.

•	 pirad cxovrebaSi Carevis arsebobisas sasamarTlo amowmebs: Ca-
revis kanonierebas; legitimuri miznis arsebobas; saWiroebas 
demokratiul sazogadoebaSi, rac, Tavis mxriv, gulisxmobs: a. aqvs 
Tu ara saxelmwifos relevanturi da sakmarisi argumentebi Carevis 
gasamarTleblad; b. arsebobs Tu ara proporciuloba legitimur 
mizansa da uflebis SezRudvas Soris.
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•	 pirovnuli ganviTarebis ufleba ar moicavs arsebiTad sajaro bu-
nebis mqone aqtivobebs, rogoricaa nadiroba, magram, imavdroulad 
moicavs sajaro samsaxurSi saqmianobis, maT Soris mosamarTlis 
Tanamdebobaze saqmianobis uflebas. agreTve pirovnuli ganvi-
Tarebis ufleba ar vrceldeba urTierTobebze Sinaur cxove-
lebTan, radgan am uflebisTvis gadamwyvetia sxva adamianebTan 
urTierTobis aspeqti. sasamarTlom damatebiT SezRuda am uflebis 
moqmedebis farglebi da aRniSna, rom individis yvela arCevani, 
Tu ra saqmianobiT dakaveba surs an rogor surs warmoCindes sa-
zogadoebis TvalSi, ar aris daculi me-8 muxliT da arCevani unda 
xasiaTdebodes seriozulobis minimaluri doniT (rac saeWvo iyo 
nudizmis demonstrirebis SemTxvevaSi).

3. piradi Tavisufleba da avtonomia adamianis  
uflebaTa evropuli sasamarTlos praqtikaSi

a. genderuli identobisa da erTi da 
imave sqesis wyvilTa ojaxuri cxovrebis dacva

saqarTvelos sakonstitucio sasamarTlos arsebuli praqtikis 
mixedviT, genderuli identoba da seqsualuri orientacia me-16 
muxlis dacvis sferoSi xvdeba, Tumca saqme, romelic uSualod am 
uflebebs SezRudavda aqamde ganxiluli ar yofila. amasTan, konsti-
tuciis axali redaqciis ZalaSi Sesvlis Semdeg, qorwinebis uflebis 
formulirebis gamo, erTi da imave sqesis wyvilTa ojaxuri cxovrebis 
aRiareba am specialuri muxliT veRar moxdeba da mosarCeleebisTvis 
am mxriv imedis momcemi normatiuli baza SeiZleba kvlav me-16 muxli 
aRmoCndes.

amis gaTvaliswinebiT, qvemoT ganxiluli iqneba genderul idento-
basTan da erTi da imave sqesis wyvilTa Tanacxovrebis aRiarebasTan 
dakavSirebuli gadawyvetilebebi, romlebic gamoyofs am sakiTxebze 
msjelobisTvis mniSvnelovan faqtorebs da, amdenad, momavali samar-
TalwarmoebisTvis mniSvnelovani unda iyos.

saqmeSi „a. p., gaRso da niko safrangeTis winaaRmdeg~11 samive gan-
mcxadebeli davobda imis gamo, rom surdaT sqesis Sesaxeb dabadebis 

11 a.p, gaRso da niko safrangeTis winaaRmdeg (A.P., GARÇON ET NICOT v. FRANCE) 
ganacxadebi № 79885/12, 52471/13 da 52596/13, 6 aprili, 2017.
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mowmobebSi mocemuli informaciis Secvla, risTvisac moeTxovebodaT 
daemtkicebinaT, rom maT hqondaT genderuli identobis darRveva 
da rom cvlileba maT garegnobaSi (sqesis cvlileba) iyo Seuqce-
vadi. pirvelma ganmcxadebelma gaikeTa operacia tailandSi, Tumca 
sasamarTlo dokumentebSi sqesis aRniSvnis Sesacvlelad moiTxovda 
damatebiTi samedicino Semowmebis gavlas. danarCeni ori ganmcxade-
beli amtkicebda, rom kanonis aRniSnuli moTxovna maT aiZulebda, 
gadaetanaT operacia an mkurnaloba, romelic iwvevda Seuqcevad 
sterilurobas. agreTve, maTTvis genderuli identobis darRvevis 
mtkicebis moTxovna iwvevda maT stigmatizebas, ris safuZvelzec, 
isini daobdnen konvenciis me-8 da me-3 (damamcirebeli an araadamia-
nuri mopyrobis an wamebis akrZalva) muxlebis darRvevaze.

me-8 muxlTan mimarTebiT davis sagnis Sefasebisas sasamarTlom, 
pirvel rigSi, gaimeora, rom piradi cxovreba moicavs ara marto fi-
zikur da fsiqologiur xelSeuxeblobas, aramed agreTve individis 
fizikuri da socialuri identobis aspeqtebs. „iseTi elementebi, 
rogorebicaa genderuli identoba an identifikacia, saxelebi, seq-
sualuri orietancia da seqsualuri cxovreba xvdeba pirad sferoSi, 
romelsac icavs konvenciis me-8 muxli...~12

sasamarTlom agreTve imsjela personaluri avtonomiis cnebaze, 
romlidanac gamomdinareobs TviTgamorkvevis ufleba.13 aRniSnuli 
uflebis arsebiT elements ki Seadgens sakuTari seqsualuri iden-
tobis gansazRvra.14 sasamarTlom, wina praqtikaze dayrdnobT, xazi 
gausva, rom me-8 muxli icavs transgenderi pirebis uflebas pirovnul 
ganviTarebaze da fizikur da moralur xelSeuxeblobaze.15 miuxeda-
vad imisa, rom wina praqtikaSi dadgenili iyo transgenderi pirebis 
ufleba, moeTxovaT maTi genderuli identobis aRiareba sqesis Se-
cvlis operaciis Semdeg, es ar niSnavda, rom me-8 muxli ar icavda 
im transgenderi pirebis uflebas sqesis samarTlebriv aRiarebaze, 
romlebsac ar gadautaniaT an ar surdaT gadaetanaT sqesis Secvlis 
operacia.16 

saqmis ganxilvis droisTvis safrangeTi akmayofilebda konvenciis 
safuZvelze arsebul pozitiur movaleobas, eRiarebina transgende-

12 iqve, § 92.
13 iqve, § 93.
14 iqve, § 93.
15 iqve, § 93.
16 iqve, § 94.
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ri pirebis identoba samoqalaqo aqtebSi cvlilebebis Setanis gziT, 
Tumca amis pirobad acxadebda imis damtkicebas, rom Sesabamis pirebs 
hqondaT genderuli identobis darRveva da rom cvlileba garegno-
baSi iyo Seuqcevadi. Sesabamisad, am saqmeSi dasadgeni iyo genderuli 
identobis samarTlebrivi aRiarebisTvis amgvari pirobebis dadgena, 
Tu aRwevda samarTlian balanss individisa da sazogadoebis konfli-
qtur interesebs Soris.

sasamarTlom calke Seafasa sqesis aRiarebis TiToeuli pirobis 
Sesabamisoba konvenciis me-8 muxlTan. garegnobis Seuqcevadi cvlile-
bis moTxovnasTan dakavSirebiT sasamarTlom miiCnia, rom safrangeTis 
kanonmdebloba moiTxovda sterilizaciis operacias an mkurnalobas, 
romelic misi xasiaTisa da intensiurobis gaTvaliswinebiT, maRali 
albaTobiT gamoiwvevda sterilizacias.

sasamarTlom msjeloba daiwyo saxelmwifoebis mixedulebis far-
glebis SefasebiT me-8 muxlidan gamomdinare pozitiuri movaleobebis 
Sesrulebisas: 

„121... rigi faqtorebia gasaTvaliswinebeli imis gansazRvrisas, 
ramdenad vrcelia es mixeduleba. amgvarad, rodesac ar arsebobs 
konsensusi evropis sabWos wevr qveyneb Soris, Sesabamisi interesebis 
mniSvnelobaze an misi dacvis saukeTeso saSualebaze, gansakuTrebiT, 
rodesac saqme wamoWris mniSvnelovan moralur an eTikur sakiTxebs, 
mixeduleba aris farTo. mixedulebis farglebi aseve iqneba farTo, 
Tu saxelmwifos moeTxoveba balansis miRweva konkurirebad sajaro 
an kerZo interebs da konvenciis uflebebs Soris. miuxedavad amisa, 
roca individis arsebobis an identobis gansakuTrebiT mniSvnelovani 
aspeqti dgeba kiTxvis qveS, saxelmwifos rCeba viwro mixeduleba.

[122. aRniSnul saqmeSi konsensusi ar arsebobda sterilizaciis 
moTxovnis sakiTxze saxelmwifoebs Soris. Tumca bolo wlebSi evro-
paSi gaCnda tendencia am moTxovnis gauqmebisa transgenderizmis 
ukeT SeswavlasTan erTad. saxelmwifo amtkicebda, rom saqme exebo-
da mniSvnelovan sajaro interess, rogoricaa samoqalaqo statusis 
ganusxviseblobis da samoqalaqo aqtebis sandoobisa da Tanmimdvru-
lobis principebis dacva. amasTan, saqme exeboda sensitiur moralur 
da eTikur sakiTxebs.]

123. amisda miuxedavad, sasamarTlo aRniSnavs, rom am ganacxadebaSi 
dgas individis intimuri identobisTvis, Tu ara maTi arsebobisTvis 
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gadamwyveti sakiTxi. es asea, pirvel rigSi, imis gamo, rom sterili-
zaciis sakiTxi uSualod exeba individis fizikur xelSeuxeblobas da 
meore imitom, rom ganacxadi exeba individis genderul identobas. 
am mxriv, sasamarTlom adrec gausva xazi, rom „piradi avtonomiis 
cneba aris mniSvnelovani principi, romelic safuZvlad udevs me-8 
muxlis garantiebis ganmartebas~... da rom „genderuli identoba da 
pirovnuli ganviTareba piradi cxovrebis pativiscemis fundamenturi 
aspeqtia...~17 

amdenad, sasamarTlom CaTvala, rom gansaxilvel saqmeSi saxelmwi-
fos Sefasebis Tavisufleba iyo viwro. 

amis Semdeg, sasamarTlo gadavida sterilizaciis moTxovnis Se-
fasebaze me-8 da me-3 muxlebTan, radgan am tipis mkurnaloba da 
operaciebi exeba individis fizikur xelSeuxeblobas, rasac orive 
dasaxelebuli muxli icavs (gansxvavebuli intensivobiT).

„128... sxvadasxva konteqstSi sasamarTlom daadgina am debulebebis 
darRveva saqmeebSi, romlebic exeboda qmedunariani srulwlovnebis 
sterilizacias im pirobebSi, rodesac maT ar gauciaT informirebu-
li Tanxmoba. kerZod, sasamarTlos dadgenili aqvs, rom, ramdenadac 
sterilizacia exeba adamianis sxeulis ZiriTad funqcias, is axdens 
gavlenas individis xelSeuxeblobis mraval aspeqtze, misi fizikuri 
da fsiqikuri keTildRobis da emociuri, sulieri da ojaxuri cxovre-
bis CaTvliT. sasamarTlom daakonkreta, rom sterilizacia SeiZleba 
iyos legitimuri da dainteresebuli piris mimarTvis safuZvelze 
gakeTdes, magaliTad, kontracefciis an Terapevtuli miznebisTvis, 
an rodesac samedicino saWiroeba damajereblad dadasturebulia. 
Tumca situacia gansxvavdeba, rodesac am proceduras Tavs axveven 
fsiqikurad qmedunarian srulwlovan pacients misi Tanxmobis gareSe. 
sasamarTlos azriT, amgvari qceva SeuTavsebelia adamianis Tavisu-
flebis da Rirsebis pativiscemasTan, rac warmoadgens konvenciis 
erT-erT fundamentur princips... 

129. ufro farTod, sasamarTlos dadgenili aqvs, rom samedicino 
daxmarebis sferoSi, maSinac ki, rodesac konkretul mkurnalobaze 
uarma SeiZleba gamoiwvios fataluri Sedegi, fsiqikurad kompeten-
turi srulwlovani pacientis iZuleba, imkurnalos, warmoadgens misi 
fizikuri xelSeuxeblobis uflebaSi Carevas...

17 iqve, § 121-123.
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130. mkurnaloba ver CaiTvleba namdvili Tanxmobis safuZvelze 
ganxorcielebulad, rodesac masze uaris Tqma arTmevs dainteresebul 
pirs misi genderuli identobis da pirovnuli ganviTarebis srulad 
realizebis SesaZleblobas. genderuli identoba da pirovnuli gan-
viTareba ki, rogorc ukve aRiniSna, piradi cxovrebis pativiscemis 
uflebis fundamenturi aspeqtebia...~

sasamarTlom miiCnia, rom safrangeTis mier dasaxelebuli sajaro 
miznebi – samoqalaqo statusis ganusxvisebloba, samoqalaqo aqtebis 
stabiluroba, sandooba da, zogadad, samarTlebrivi gansazRvruloba 
namdvilad warmoadgenda mniSvnelovan sajaro interess. Tumca safran-
geTis kanonmdebloba transgender adamianebs ayenebda mZime dilemis 
winaSe – maT an unda gaevloT sterilizaciis gamomwvevi operacia/
mkurnaloba sakuTari nebis sawinaaRmdegod, riTac uari unda eTqvaT 
me-8 muxliT dacul fizikur xelSeuxeblobaze an uari unda eTqvaT 
maTi genderuli identobis samarTlebriv aRiarebaze, rac agreTve 
daculi iyo me-8 muxliT. garegnobis Seuqcevadi cvlilebis moTxovna 
– anu imis demonstrirebis dakisreba, rom maT gaiares sterilizaciis 
operacia an mkurnaloba warmoadgenda mopasuxe saxelmwifos mxridan 
piradi cxovrebis pativiscemis pozitiuri valdebulebis Seusrule-
blobas da, Sesabamisad, konvenciis me-8 muxlis darRvevas.

rac Seexeba meore moTxovnas, romelic ukavSirdeboda gende-
ruli identobis darRvevis arsebobis damtkicebas, sasamarTlom 
kidev erTxel gaiTvaliswina TiTqmis sruli (4 wevri saxelmwifos 
gamoklebiT) konsensusi evropis sabWos wevr saxelmwifoebs Soris, 
romlebic moiTxovdnen transgenderi adamianis sqesis aRiarebisTvis 
amgvari diagnozis arsebobas. sasamarTlom gaiTvaliswina agreTve, 
rom msoflio jandacvis organizaciis daavadebaTa saerTaSoriso 
klasifikacia icnobda genderuli identobis darRvevebis qvekate-
gorias. gadawyda, rom sterilizaciis moTxovnisgan gansxvavebiT, 
winaswari fsiqiatriuli daskvnis moTxovna ar laxavda individis 
fizikur xelSeuxeblobas. sasamarTlom gaiTvaliswina agreTve mo-
pasuxe saxelmwifos argumenti, rom fsiqiatris diagnozis moTxovna 
emsaxureboda imis uzrunvelyofas, rom individis tanjva namdvilad 
misi genderuli disforiidan momdinareobda da icavda maT riskisgan, 
rom konsultaciis gareSe ar daewyoT maTi identobis samarTlebrivi 
cvlilebis procesi. amasTan, aRniSnuli procedura icavda agreTve 
sajaro interess, uwyobda ra xels genderis Sesaxeb Canawerebis sta-
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bilurobas samoqalaqo aqtebSi. amdenad, am nawilSi sasamarTlom ar 
CaTvala, rom adgili hqonda me-8 muxlis darRvevas. 

adamianis uflebaTa evropulma sasamarTlom aseve konvenciis me-8 
muxlidan gamomdinare, pozitiuri valdebulebebis WrilSi ganixila 
erTi da imave sqesis pirTa ufleba, saxelmwifos mxridan momxdari-
yo maTi kavSiris samarTlebrivi aRiareba. saqmeSi oliari da sxvebi 
italiis winaaRmdeg18 me-8 muxlis darRveva dadginda. 

erTi da imave sqesis samma wyvilma mimarTa italiis adgilobriv 
organoebs qorwinebis nebarTvisTvis, Tumca maT uari miiRes, radgan 
samoqalaqo kodeqsi ar uSvebda erTi da imave sqesis pirebs Soris 
qorwinebas. 

adamianis uflebaTa evropulma sasamarTlom CaTvala, rom konvenci-
is me-12 muxli (qorwinebis ufleba) ar akisrebda xelSemkvrel saxel-
mwifoebs homoseqsualuri wyvilebisTvis qorwinebis SesaZleblobis 
uzrunvelyofis valdebulebas. wina gadawyvetilebebSi sasamarTlos 
agreTve hqonda dadgenili, rom konvenciis me-8 muxli me-14 muxlTan 
kavSirSi ar akisrebs saxelmwifos valdebulebas, uzrunvelyos erTi da 
imave sqesis wyvilebi qorwinebis SesaZleblobiT. Tumca gansaxilvel 
saqmeSi, sakiTxi exeboda samarTlebrivi CarCos ararsebobas, homoseq-
suali wyvilebis kavSiris samarTlebrivi aRiarebisa da dacvisTvis 
da es unda Seefasebina sasamarTlos me-8 muxliT gaTvaliswinebuli 
saxelmwifos pozitiuri valdebulebebis mimarT: „sasamarTlo imeo-
rebs, rom rogorc ukve dadginda, erTi da imave sqesis wyvilebs iseve 
SeuZliaT stabilur da miZRvnil urTierTobaSi Sesvla, rogorc 
gansxvavebuli sqesis wyvilebs da isini gansxvavebuli sqesis mqone 
wyvilebTan SedarebiT msgavs mdgomareobaSi arian maTi urTierTobis 
samarTlebrivi aRiarebis da dacvis saWiroebis TvalsazrisiT~.19 

sasamarTlom ganixila italiaSi arsebuli SesaZleblobebi – sa-
moqalaqo kavSiris registracia, kerZo kontraqtis dadeba da orive 
maTgani arasakmarisad miiCnia, radgan isini ar uzrunvelyofdnen 
wyvilis uflebebis da movaleobebis gansazRvras materialuri da 
moraluri mxardaWeris CaTvliT, urTierTrCenis valdebulebas da 
memkvidreobis uflebas.

sadavo sakiTxze italiis konteqstis gamokvlevis safuZvelze 

18 oliari da sxvebi italiis winaaRmdeg (Oliari and Others v. Italy) ganacxadebi  
№18766/11 da 36030/11, 21 ivlisi, 2015.

19 iqve, § 165.
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sasamarTlom aRniSna: 
„arsebobs konfliqti im socialur realobas Soris, romelSic gan-

mcxadeblebi cxovroben italiaSi, sadac maTi urTierToba damaluli 
ar aris da kanons Soris, romelic maT am teritoriaze ar aRiarebs. 
sasamarTlos azriT, erTi da imave sqesis wyvilebisTvis aRiarebis da 
dacvis uzrunvelyofis valdebuleba da samarTalSi ganmcxadeblebis 
mdgomareobis asaxva ar iqneba raime tvirTi italiis saxelmwifosTvis, 
sakanonmdeblo, administraciuli an sxva TvalsazrisiT...

174. ... sasamarTlo miiCnevs, rodesac qorwineba ar aris xelmi-
sawvdomi, erTi da imave sqesis wyvilebs, ganmcxadebelTa msgavsad, 
aqvT samoqalaqo kavSiris an registrirebuli partniorobis damya-
rebis gansakuTrebuli interesi. es iqneboda yvelaze Sesaferisi gza, 
romliTac isini SeZlebdnen TavianTi urTierTobis samarTlebriv 
aRiarebas da rac miscemda maT saTanado dacvas – stabilur da mi-
ZRvnil urTierTobaSi myofi wyvilebisTvis mniSvnelovani ZiriTadi 
uflebebis saxiT, zedmeti dabrkolebebis gareSe. amasTan, sasamarT-
lom ukve daadgina, rom samoqalaqo partniorobas aqvs TavisTavadi 
Rirebuleba ganmcxadeblebis msgavs mdgomareobaSi myofi pirebis-
Tvis, maTi viwro Tu farTo samarTlebrivi Sedegebis miuxedavad... 
es aRiareba damatebiTi legitimurobis gancdas sZens erTi da imave 
sqesis wyvilebs~.

sasamarTlom gaiTvaliswina, rom evropis sabWos wevr saxelmwifoebs 
Soris arsebobda tendencia erTi da imave sqesis wyvilebis urTier-
Tobis samarTlebrivi aRiarebisa. amasTan, Tavad italiis umaRlesma 
sasamarTloebma miuTiTes kanonmdebels amgvari aRiarebis da dacvis 
saWiroebaze da rogorc bolo drois kvlevebi adasturebda, italiis 
mosaxleobis umetesobac mxars uWerda homoseqsuali wyvilebis sa-
marTlebriv aRiarebas. Sesabamisad, gaugebari iyo, ra sazogadoebrivi 
sikeTis dasacavad ambobda uars italiis mTavroba amgvar samarTle-
briv aRiarebaze. zemoTqmulis safuZvelze CaiTvala, rom italiam ver 
Seasrula Tavisi valdebuleba, Seeqmna samarTlebrivi CarCo amgvari 
kavSirebis aRiarebisa da dacvisTvis, riTac daarRvia me-8 muxli.

am nawilSi, romelic exeba transgenderi pirebis uflebas maTi 
genderuli identobis samarTlebriv aRiarebaze da erTi da imave 
sqesis wyvilebis uflebas maTi kavSiris samarTlebriv aRiarebaze, 
gansakuTrebiT mniSvnelovania yuradRebis gamaxvileba or koncef-
ciaze: me-8 muxlidan gamomdinare pozitiur movaleobebze da mixe-



IV. adamianis uflebaTa evropuli konvencia

115

dulebis Tavisuflebaze. pozitiuri valdebulebebis arsi gulisxm-
obs, rom saxelmwifom unda miiRos konkretuli zomebi me-8 muxliT 
gaTvaliswinebuli uflebebis dasacavad; ganxilul SemTxvevaSi saqme 
exeboda kanonmdeblobis miRebas. 

am nawilSi mniSvnelovania yuradRebis gamaxvileba imaze, rom 
Carevis konvenciasTan Sesabamisobis tradiciuli samwevriani testi 
(kanoniereba, legitimuri mizani, aucilebloba demokratiul sazo-
gadoebaSi) ramdenadme saxelcvlili da Semoklebulia. sasamarTlo 
darRvevis arsebobas adgens im kiTxvaze pasuxis gacemiT, miRweuli 
iqna Tu ara samarTliani balansi legitimur mizansa da individis 
uflebis SezRudvas Soris. Tumca am analizSic gansakuTrebuli 
mniSvneloba aqvs saxelmwifos mixedulebis farglebs. es ukanaskneli 
miT ufro viwroa, rac ufro metad aris Camoyalibebuli konsensusi 
wevr saxelmwifoebs Soris sadavo uflebebis mniSvnelobaze da maTi 
dacvis saukeTeso saSualebebze.

b. TviTgamorkvevis ufleba

rogorc zemoT aRiniSna, TviTgamorkvevis ufleba konvenciis me-8 
muxliT daculi piradi cxovrebis pativiscemis uflebis Semadgeneli 
elementia. aRsaniSnavia, rom sakonstitucio sasamarTlom informa-
ciuli TviTgamorkvevis ufleba dainaxa konstituciis me-16 muxlSi, 
Tumca am uflebis Sinaarsis Semdgomi ganmartebisTvis Sesabamisi 
saqme aqamde ar ganuxilavs. qvemoT ganxiluli iqneba TviTgamorkvevis 
ufleba or winaaRmdegobriv da rTulad dasabalansebel konteqstSi: 
sicocxlis dasrulebisa da mamobis dadgenis sakiTxze.

zemoT citirebul saqmeSi friTi gaerTianebuli samefos winaaR-
mdeg sasamarTlom me-8 muxlis farglebSi TviTgamorkvevis ufleba 
daakavSira piris uflebasTan, daesrulebina sicocxle sakuTari 
gadawyvetilebiT.20 am saqmeSi sakiTxi iyo im piris sisxlissamarTle-
brivi dasjis Sesabamisoba konvenciis me-8 muxlTan, vinc daxmarebas 
gauwevda pirs evTanaziaSi. 

ufro gviandeli gadawyvetileba saqmeze haasi Sveicariis winaaRm-
deg21 exeboda adamianis me-8 muxlidan gamomdinare uflebas, sicocxlis 

20 friTi gaerTianebuli samefos winaaRmdeg (CASE OF PRETTY v. THE UNITED 
KINGDOM), ganacxadis №2346/02, 29 aprili, 2002, § 61.

21 haasi Sveicariis winaaRmdeg (Haas v. Switzerland) ganacxadi №31322/07, 20 ianvari, 
2011.
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dasrulebis Sesaxeb gadawyvetilebis miRebaze. kerZod, ganmcxadebeli, 
romelic 20 wlis ganmavlobaSi bipolaruli aSlilobiT itanjebo-
da, cdilobda moepovebina nivTiereba – sodiumis fentobarbitali 
umtkivneulo da Rirseuli TviTmkvlelobisTvis. Tumca, receptis 
gareSe aRniSnuli wamali mas ar mihyides, miuxedavad imisa, rom am 
sakiTxze ganmcxadebelma mimarTa sxvadasxva xelisuflebis organos 
da sasamarTlos SveicariaSi. damatebiT, man miswera 170 fsiqiatrs 
TxovniT, miecaT misTvis daskvna da recepti fentobarbitalis Se-
saZenad, Tumca arc erTma fsiqiatrma ar daakmayofila misi Txovna. 
ganmcxadebeli amtkicebda, rom me-8 muxli Seicavda saxelmwifoebis 
pozitiur movaleobas imgvari pirobebis SeqmnisaTvis, rac SesaZle-
bels gaxdida TviTmkvlelobas marcxis, riskisa da tkivilis gareSe.

sasamarTlom gaimeora Tavis wina praqtikaSi dadgenili wesi, romlis 
Tanaxmadac arCevani, rom uari Tqva RirsebasTan SeuTavsebel da tki-
viliT savse sicocxlis dasasrulze (me-8 muxliT daculi „xarisxiani 
sicocxlis~ koncefcia) xvdeboda konvenciis me-8 muxlis farglebSi: 
„individis ufleba, gadawyvitos ra saSualebiT da ra momentSi das-
ruldeba misi cxovreba, im pirobiT, rom is unariania, Tavisuflad 
miiRos gadawyvetileba am sakiTxze da, Sesabamisad, imoqmedos, aris 
piradi cxovrebis pativiscemis uflebis aspeqti...~22

Tumca am saqmeSi, friTis (Pretty) saqmisgan gansxvavebiT, saqme ar 
exeboda sikvdilis Tavisuflebas an evTanaziaSi damxmare piris imu-
nitets pasuxismgeblobisgan. am saqmeSi sakiTxi iyo sodiumis fen-
tobarbitaliT piris uzrunvelyofa Seadgenda Tu ara saxelmwifos 
pozitiur movaleobas, uzrunveleyo Rirseuli sikvdili. aRniSnul 
sakiTxze msjelobisas sasamarTlom xazi gausva konvenciis me-2 mu-
xls, romelic warmoSobs pozitiur movaleobas saxelmwifoebisTvis, 
daicvas individebis sicocxle maTive qmedebebisgan, rodesac es ga-
dawyvetileba ar aris miRebuli Tavisuflad da qmedebis mniSvnelobis 
sruli gagebiT. amasTan, evTanaziis sakiTxze saxelmwifoebs Soris 
konsensusi ar arsebobda da qveynebis umravlesoba ufro met wonas 
aniWebs individis sicocxlis dacvas, vidre misi mospobis daSvebas. 
Sesabamisad, sasamarTlom miiCnia, rom saxelmwifoebs am sferoSi 
mniSvnelovani moqmedebis Tavisufleba hqondaT.

interesTa dabalansebisas sasamarTlom miuTiTa, rom ganmcxade-

22 iqve, § 51.
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blis survili, usafrTxod da Rirseulad momkvdariyo, imsaxurebda 
simpatias, Tumca Sveicariis kanonmdebloba, romelic moiTxovda same-
dicino recepts momakvdinebeli nivTierebis SesaZenad, emsaxureboda 
legitimur mizans, daecva pirebi naCqarevi gadawyvetilebebisgan, 
Tavidan aecilebina manipulireba da uzrunveleyo, rom pacienti, 
romelsac ar SeeZlo mdgomareobas aRqma, ver moipovebda sodiumis 
pentobarbitalis sasikvdilo dozas. rodesac qveyanas iseTi libe-
raluri midgoma hqonda TviTmkvelobaSi daxmarebasTan dakavSirebiT, 
rogorc Sveicarias, amgvari sifrTxilis zomebi mniSvnelovani da 
saWiro iyo ukanonobis da borotad mopyrobis asarideblad. Sesa-
bamisad, sasamarTlom miiCnia, rom samedicino receptis moTxovna, 
romelic dafuZnebuli iqneboda fsiqiatriul Sefasebaze, iZleoda am 
miznis miRwevis saSualebas. saSualebis Sefasebisas sasamarTlom isic 
gaiTvaliswina, rom fsiqiatrebi, romlebsac am TxovniT mimarTavdnen, 
ar iqnebodnen mondomebuli, daekmayofilebinaT sasikvdilo dozis 
moTxovna da, amasTan, garkveul SemTxvevaSi, eqimebis SiSi, ar dakis-
rebodaT sisxlis samarTlis pasuxismgebloba arasworad gacemuli 
receptis gamo, agreTve daabrkolebda maT gancmxadeblis moTxovnis 
dakmayofilebaSi.

meore mxriv, ganmcxadeblis saqmis konkretul garemoebebze msje-
lobisas sasamarTlom miiCnia, rom ganmcxadebelma ver daamtkica, rom 
man ver SeZlo epova SveicariaSi fsiqiatri, romelic masTan imuSavebda 
da daexmareboda sicocxlis dasrulebis sakiTxis gadawyvetaSi. am-
denad, SveicariaSi uzrunvelyofili ufleba, pirs aerCia sikvdilis 
dro da gza ar iyo Teoriuli an iluziuri. 

Sesabamisad, uSualod am saqmis konkretul garemobebze dayrdnobiT, 
sasamarTlom miiCnia, rom, Tundac saxelmwifos hqonoda pozitiuri 
movaleoba, mieRo zomebi Rirseuli TviTmkvleobis xelSesawyobad, 
Sveicariis xelisuflebis organoebs ar ganucdiaT marcxi am mova-
leobis Sesrulebis TvalsazrisiT am saqmeSi. Sesabamisad, me-8 muxlis 
darRveva ar dadginda.

me-8 muxliT daculi TviTgamorkvevis Tavisuflebis meore um-
niSvnelovanesi aspeqtia ufleba, icode vin arian Seni mSoblebi, rac 
ganmsazRvreli SeiZleba iyos adamianis identobisa da pirovnebisTvis. 
mamobis dadgenasTan dakavSirebiT arsebuli mTeli rigi saqmeebidan 
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qvemoT ganvixilavT saqmes „mukuliCi xorvatiis winaaRmdeg~,23 sadac 
sasamarTlom vrclad imsjela Svilis da savaraudo mamis konfliqtur 
interesebs Soris balansis miRwevis saWiroebaze.

saqme exeboda qorwinebis gareSe gaCenili gogonas da misi dedis 
davas savaraudo mamis winaaRmdeg, romelic uars ambobda dnm-is 
testis Catarebaze. pirveli instanciis sasamarTlom orjer miiCnia 
mopasuxe gogonas mamad, Tumca evrosasamarTlos mier saqmis ganxilvis 
momentSi dava kvlav grZeldeboda saapelacio sasamarTloSi. 

radgan ganmcxadebelsa da savaraudo mamas Soris raime mdgradi 
ojaxuri kavSirebi ar arsebobda, sasamarTlom saqme ganixila me-8 
muxliT daculi „piradi cxovrebis~ komponentis farglebSi. sasa-
marTlom wina praqtikaze darydnobiT miuTiTa, rom „piradi cxovre-
bis pativiscema moiTxovs, yvelas SeeZlos Tavisi, rogorc individis 
identobis detalebis dadgena da rom individis ufleba amgvar in-
formaciaze mniSvnelovania, radgan mas aqvs individis pirovnebisTvis 
ganmsazRvreli Sedegebi...~

ganmcxadebeli amtkicebda, rom saxelmwifom ara mxolod Tavi unda 
Seikavos Carevisgan, aramed unda miiRos zomebi, raTa uzrunvelyos 
adekvaturi reagireba mamobis dadgenis konteqstSi da efeqturad 
gadawyvitos gaurkvevloba mis pirad identobasTan dakavSirebiT.

sasamarTlom gaiTvaliswina, rom xorvatiis kanonmdebloba ar 
iZleoda dnm-is testis Cabarebis iZulebas, Tu savaraudo mama Tavisi 
nebiT ar Caitarebda tests. amasTan, kanonmdebloba ar iTvaliswinebda 
aranair alternatiul procedurul meqanizms, romelic saSualebas 
miscemda sasamarTlos droulad gadaewyvita sakiTxi da aecilebina 
savaraudo mamis mier procesis gaWianureba.

konfliqturi interesebis dabalansebisas sasamarTlom aRniSna: 
„adamianebs, ganmcxadeblis situaciaSi, gaaCniaT konvenciiT daculi 
sasicocxlo interesi, miiRon saWiro informacia, romelic fardas 
axdis WeSmaritebas maTi pirovnuli identobis umniSvnelovanesi aspe-
qtis Sesaxeb. meore mxriv, unda gaviTvaliswinoT, rom mesame pirebis 
dacva SeiZleba gamoricxavdes maT iZulebas, gamocxaddnen nebismieri 
samedicino analizis Casatareblad dnm-is CaTvliT~.

amdenad, sasamarTlos mosazrebiT, konvencia ar moiTxovs mainc-

23 mikuliCi xorvatiis winaaRmdeg (MIKULIĆ v. CROATIA), ganacxadi №53176/99, 2 
ivlisi, 2002.
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damainc dnm-is testis iZulebas. sasamarTlom gaiTvaliswina isic, 
rom mamobis dadgenasTan dakavSirebiT sxvadasxva qveyanas sxvadasxva 
midgoma aqvs da gansxvavebulad uzrunvelyofen savaraudo mamebis 
mier sasamarTlo gadawyvetilebebis Sesrulebas dnm-is testTan 
dakavSirebiT.

„xorvatiis msgavsi sistema, romelsac ar gaaCnia savaraudo mamis 
iZulebis raime meqanizmi, raTa man Seasrulos sasamarTlos brZaneba 
da Caitaros dnm-is testi, SeiZleba, principSi, Sesabamisad CaiTvalos 
me-8 muxlidan gamomdinare valdebulebebTan saxelmwifos Sefasebis 
Tavisuflebis gaTvaliswinebiT. TumcaRa sasamarTlo miiCnevs, rom 
amgvar sistemaSi daculi unda iqnes im individis interesebi, ro-
melsac surs, gaarkvios vin aris misi mama da es ver xerxdeba dnm-is 
testis meSveobiT. raime procesualuri zomis nakleboba, savaraudo 
mamis iZulebisTvis Seesrulebina sasamarTlos brZaneba, mxolod im 
SemTxvevaSi iqneboda SesabamisobaSi proporciulobis principTan, 
Tu is gaiTvaliswinebda alternatiul meqanizms, rac saSualebas 
miscemda damoukidebel organos, droulad gadaewyvita mamobis 
dadgenis moTxovna. amgvari procedura ar yofila xelmisawvdomi 
ganmcxadeblisTvis am saqmeSi...~

imis gamo, rom ganmcxadebels ar hqonda saSualeba, arasaWiro 
gaWianurebis gareSe daesrulebina gaurkvevloba Tavis pirovnul 
identobasTan dakavSirebiT, sasamarTlom CaTvala, rom bavSvis da 
savaraudo mamis interesebs Soris ar gaevlo dnm-is testi, samarT-
liani balansi ar iyo miRweuli. ganmcxadeblis datoveba didi xnis 
ganmavlobaSi gaurkvevlobis mdgomareobaSi, Sesabamisad, arRvevda 
mis me-8 muxliT dacul uflebas.

TviTgamorkvevis ufleba calsaxad mniSvnelovania pirovnebis 
avtonomiis dacvisTvis da misi identobis gansazRvrisTvis. Tavisi 
identobis aspeqtebze informaciis nakleboba da gaurkvevlobaSi 
yofna calsaxad mZime tvirTia individisTvis. Tumca TviTgamork-
vevis uflebis dacvisas gansakuTrebuli yuradReba unda mieqces 
konfliqtur sajaro da individualur interesebs da me-8 muxlis 
dacvis Sesamowmeblad sasamarTlo isev balansis analizs eyrdnoba. 
wina Tavis msgavsad, am msjelobaSic Zalian mniSvnelovania, ramdenad 
arsebobs sakiTxis regulirebaze saxelmwifoebs Soris konsensusi 
da ramdenad farToa saxelmwifoebis mixeduleba problemis mogva-
rebasTan dakavSirebiT.
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g. piradi sivrcis dacva

rogorc zemoT aRvniSneT, konvenciis me-8 muxli piradi cxovrebis 
xelSeuxeblobis oTx komponents gamoyofs: piradi cxovreba, ojaxuri 
cxovreba, saxli da korespondencia. avtonomiis aspeqtze am kvlevis 
fokusidan gamomdinare, saxlTan da korespondenciasTan dakavSire-
buli vrceli iurisprudencia ar iqneba aq ganxiluli. logikurad 
swored iurisprudenciis am nawils ganekuTvneba farul sagamoZiebo 
moqmedebebTan, magaliTad, TvalTvalTan, satelefono mosmenebTan 
an komunikaciis sxva saSualebebiT ganxorcielebuli Setyobinebebis 
gadaWrasTan dakavSirebuli saqmeebic. Tumca rogorc saqarTvelos 
konstituciis me-16 muxlze msjelobisas gamoikveTa, saqarTvelos 
sakonstitucio sasamarTlos praqtikis mixedviT, satelefono da 
internetis meSveobiT ganxorcielebul Setyobinebebze xelisuflebis 
organoebis SeuzRudavi wvdoma mowmdeba rogorc konstituciis me-20 
muxlTan, ise me-16 muxlTan mimarTebiT.

aRniSnul sakiTxze msgavsi mdgomareobaa adamianis uflebaTa 
evropuli sasamarTlos praqtikaSic. raime Teoriuli dasabuTebis 
gareSe sasamarTlo sagamoZiebo moqmedebebis da, maT Soris faruli 
TvalTvalis saqmeebis me-8 muxlTan Sefasebisas iyenebs orive konce-
fcias, „pirad cxovrebasac~ da „korespondenciasac~ da ar azustebs 
konkretulad romel interess exeba saqme.24 saqmeSi Cadimova CexeTis 
winaaRmdeg (Chadimova v. The Czech Republic),25 sasamarTlom miiCnia, rom 
ganmcxadeblis mier gasaCivrebuli faqti – satelefono Canawerebis 
ganadgurebaze uari warmoadgenda Carevas konvenciis me-8 muxlSi, 
„radgan satelefono komunikacia moculia iseTi cnebebiT, rogoricaa 
„piradi cxovreba~ da „korespondencia~ am muxlis miznebisTvis~. ram-
denadac satelefono mosmenebi piradi cxovrebis cnebis farglebSic 
ganixileba, qvemoT ganxiluli iqneba erT-erTi bolo gadawyvetileba 
„Centrum för Rättvisa~ SvedeTis winaaRmdeg.26

ganmcxadebeli arasamTavrobo organizacia asaCivrebda SvedeTSi 
eleqtronuli signalebis moculobiTi gadaWeris (bulk interception) 
sistemas. signalebis dazverva gulisxmobda eleqtronuli signale-

24 European Court of Human Rights, Guide on Article 8 of the European Convention of Human 
Rights, 30 April 2017, gv. 17.

25 Cadimova CexeTis winaaRmdeg (Chadimova v. The Czech Republic), ganacxadi №50073/99, 
18 ivnisi, 2006, § 143 xelmisawvdomia: http://hudoc.echr.coe.int/eng?i=001-73378.

26 „Centrum för Rättvisa~ SvedeTis winaaRmdeg, ganacxadi №35252/08, 19 ivnisi, 2018.



IV. adamianis uflebaTa evropuli konvencia

121

bis da maT Sesaxeb metadatis (gagzavnis adgili, dro, gamgzavnis da 
mimRebis vinaobebi, a.S.) gadaWeras, damuSavebas, analizsa da wardgenas 
Sesamisi samsaxurebisTvis. signalebis dazverva warmoadgenda saga-
reo dazvervis formas da SeiZleboda ganxorcielebuliyo mxolod 
transasazRvro komunikaciis winaaRmdeg, terorizmTan da sagareo 
safrTxeebTan dakavSirebuli informaciis proaqtiulad mopovebisa 
da ukeTesi prevenciis misaRwevad. signalebis dazvervas axorcielebda 
erovnuli Tavdacvis radio dawesebuleba (SemdegSi „FRA~), sagareo 
dazvervis sasamarTlos nebarTvis safuZvelze. sasamarTlos saqmianoba 
srulad gasaidumloebulia, Tumca masze zedamxedvelobas axorcie-
lebs sagareo dazvervis inspeqtorati da monacemTa dacvis organo.

sasamarTlom miiCnia, rom signalebis dazvervis Sesaxeb sadavo 
kanonmdebloba qmnida faruli TvalTvalis sistemas, romelic poten-
ciurad gavlenas axdenda satelefono momsaxurebebisa da internetis 
yvela momxmarebelze, ise rom, maT ar icodnen da verc Seityobdnen 
TvalTvalis Sesaxeb. Sesabamisad, sasamarTlom CaTvala, rom amgvari 
kanonmdeblobis arseboba gadaWeris konkretuli RonisZiebis Sesaxeb 
informaciis gareSe ukve warmoadgenda Carevas konvenciis me-8 mu-
xliT dacul uflebaSi. amis Semdeg sasamarTlo gadavida SezRud-
vis gamarTlebis Semowmebaze da, pirvel rigSi, Seafasa, iyo Tu ara 
SezRudva „kanoniT gaTvaliswinebuli~. sasamarTlos damkvidrebuli 
praqtikis mixedviT, es testi gulisxmobs ara mxolod imas, rom Ca-
revas safuZveli unda hqondes erovnul kanonmdeblobaSi, aramed e.w. 
„kanonis xarisxis~ moTxovnebsac. es ukanaskneli gulisxmobs, rom 
„kanoni~ unda iyos xelmisawvdomi dainteresebuli pirisTvis da misi 
Sedegebi unda iyos ganWvretadi. 

bolo moTxovnasTan dakavSirebiT, sasamarTlom gaimeora wina 
saqmeebSi Camoyalibebuli midgoma: 

„ganWvretadoba~ im konteqstSi, romelic ukavSirdeba satelefono 
komunikaciebis gadaWeras ver iqneba igive, rac sxva sferoebSi. faruli 
TvalTvalis RonisZiebebis specialur konteqstSi ganWvretadoba ar 
niSnavs, rom individs unda SeeZlos ganWvreta, savaraudod, rodis 
gadawyveten xelisulebis organoebi misi komunikaciis gadaWeras, 
raTa man SeZlos Tavisi qcevis Sesabamisad Secvla. Tumca, rodesac 
aRmasrulebeli organoebis xelT arsebuli Zalaufleba xorcielde-
ba farulad, aSkaraa TviTnebobis riski. Sesabamisad, arsebiTia, rom 
arsebobdes naTeli da detaluri wesebi satelefono komunikaciebis 
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gadaWerasTan dakavSirebiT, gansakuTrebiT maSin, rodesac Sesabamisi 

teqnologiebi mudmivad ufro kompleqsuri xdeba. erovnuli samarTali 

sakmarisad naTeli unda iyos imisTvis, rom moqalaqeebs adekvaturi 

miniSneba misces, Tu ra garemoebebSi da pirobebSi eqnebaT sajaro 

organoebs amgvari RonisZiebebis gamoyenebis uflebamosileba...
102. amasTan, ramdenadac komunikaciebis faruli miyuradebis Ro-

nisZiebebis gamoyeneba praqtikaSi ar eqvemdebareba dainteresebuli 

kerZo pirebis an sazogadoebis mxridan kontrols, samarTlebriv 

saxelmwifosTan SeuTavsebeli iqneboda aRmasrulebeli xelisufle-

bisTvis an mosamarTlisTvis imgvari diskreciis micema, romelic Seu-

zRudavi uflebamosilebis saxes miiRebda. Sesabamisad, kanonma unda 

gansazRvros uflebamosili organoebisTvis miniWebuli diskreciis 

farglebi da misi ganxorcielebis wesi sakmarisi sizustiT, raTa in-

dividebs hqondeT adekvaturi dacva TviTneburi Carevis winaaRmdeg...
103. Tavis praqtikaSi sisxlis samarTlis procesSi faruli sa-

gamoZiebo RonisZiebebis gamoyenebasTan dakavSirebiT sasamarTlom 

ganaviTara Semdegi minimaluri dacvis garantiebi, romelic mocemuli 

unda iyos kanonSi imisTvis, rom ar moxdes xelisuflebis borotad 

gamoyeneba: im danaSaulebis gansazRvra, romlebic safuZvlad SeiZleba 

daedos gadaWeris Sesaxeb brZanebas; im pirTa kategoriis gansazRvra, 
romelTa komunikaciac SeiZleba daeqvemdebaros gadaWeras; RonisZie-

bebis gamoyenebis SezRudva droSi; procedura, romlis gamoyenebiTac 

unda moxdes mopovebuli monacemebis Semowmeba, gamoyeneba da Senaxva; 
sifrTxilis zomebi, rodesac es monacemebi gadaecema mesame mxareebs; 
da garemoebebi, rodesac es Canawerebi unda waiSalos an ganadgurdes...

...
107. ... im SemTxvevaSi, rodesac davis sagania kanonmdebloba, ro-

melic uSvebs farul miyuradebas, Carevis kanonierebis sakiTxi 

mWidrod uakvSirdeba im sakiTxs, „aucilebeli~ iyo Tu ara Careva 

da, Sesabamisad, marTebuli iqneba am or sakiTxze erToblivad msje-

loba. „kanonis xarisxi~ am gagebiT gulisxmobs, rom erovnuli sa-

marTali ara mxolod xelmisawvdomi da ganWvretadi unda iyos misi 

gamoyenebisas, aramed, agreTve unda uzrunvelyofdes, rom faruli 

miyuradebis RonisZiebebi mxolod im SemTxvevaSi gamoiyeneba, rodes-

ac isini „aucilebelia demokratiul sazogadoebaSi~, rac miiRweva 

uflebamosilebis borotad gamoyenebis winaaRmdeg adekvaturi da 
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efeturi dacvis RonisZiebebisa da garantiebis gaTvaliswinebiT...~27

demokratiul sazogadoebaSi Carevis aucileblobaze msjelobisas, 
sasamarTlom gaiTvaliswina, rom faruli meTvalyureobis sistemis 
SemuSavebisas saxelmwifoebs aqvT Sefasebis Tavisufleba, Tumca 
sasamarTlo unda darwmunebuliyo, rom sistema iTvaliswinebda ufle-
bamosilebis borotad gamoyenebis winaaRmdeg adekvatur da efeqtur 
garantiebs. „Sefaseba damokidebulia saqmis iseT garemoebebze, ro-
goricaa SesaZlo RonisZiebebis xasiaTi, farglebi da xangrZlivoba, 
maTi gamoyenebis safuZveli, am RonisZiebebis gamoyenebaze nebarTvis 
gacemis, ganxorcielebis da zedamxedvelobis uflebamosilebis mqone 
organoebi da dacvis saSualebebi, rac gaTvaliswinebulia erovnuli 
kanonmdeblobiT~.28

sasamarTlos damkvidrebuli praqtikis mixedviT, faruli meTvalyu-
reobis RonisZiebebze kontrolisa da zedamxedvelobis sakiTxi sam 
etapad ganixileba: rodesac TvalTvalze pirvelad gaicema brZaneba, 
rodesac is xorcieldeba da mas Semdeg, rac is Sewydeba. pirvel or 
etapze, TavisTavad, TvalTvalis obietma ar SeiZleba icodes faru-
li meTvalyureobis Sesaxeb da amdenad, efeqtur RonisZiebasac ver 
gamoiyenebs Tavis dasacavad. Sesabamisad, arsebiTad mniSvnelovania, 
rom Tavad dadgenili procedura iTvaliswinebdes sakmaris garantiebs 
misi uflebebis dasacavad. amasTan, sasamarTlom aRniSna, rom, Tumca 
ar aris aucilebeli zedamxedvelobas sasamarTlo axorcielebdes, 
sasamarTlo kontroli meTvalyureobis sistemaze yvelaze kargad 
uzrunvelyofs damoukidebel, miukerZoebel da saTanado proceduras.

rac Seexeba mesame etaps, rodesac meTvalyureoba Sewydeba, am 
faruli RonisZiebebis Sesaxeb Sesabamisi piris informirebis sakiTxi 
ganuyoflad aris dakavSirebuli dacvis saSualebebis efeqturobas-
Tan da, amdenad, TvalTvalis uflebamosilebis borotad gamoyenebis 
winaaRmdeg efeqturi dacvis RonisZiebebTan. „principulad mcirea 
dacvis saSualebis gamoyenebis SesaZlebloba dainteresebuli indivi-
dis mier, Tu mas ar acnobes misgan farulad mis mimarT gatarebuli 
RonisZiebebis Sesaxeb da mas ar mieca retrospeqtulad maTi gasaCi-
vrebis SesaZlebloba an alternatiulad, Tu nebismier pirs, romel-
sac eWvi aqvs, rom mis komunikacias iWerdnen, ar SeuZlia mimarTos 

27 iqve, § 101-103 da 107. 
28 iqve, § 104.
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Sesabamis organos, romlis iurisdiqciac ar iqneba damokidebuli am 
piris mier Setyobinebis miRebaze, rom mis komunikacias iWerdnen~.29

am zogadi principebis Sesabamisad, sadavo kanonmdeblobis Sefasebi-
sas sasamarTlom gadawyvita, rom sistemis struqturas da moqmedebas 
raime mniSvnelovani naklovanebebi ar hqonda. kerZod, sasamarTlom 
imsjela sistemis moqmedebis farglebze da daadgina, rom gadaWeris 
sistema moqmedebda mxolod transsasazRvro komunikaciaze da am mo-
nacemebis mopovebis miznebi da gamoyenebis wesi naTlad iyo gawerili 
kanonSi. agreTve kanoni gansazRvravda RonisZiebis moqmedebis maqsi-
malur dros da misi gagrZelebis SesaZleblobas. nebarTvis gacemas 
axorcielebda specialuri sasamarTlo, romelsac Tavmjdomareobda 
mosamarTle, danarCeni wevrebi ki aRmasrulebeli xelisuflebis 
mier daniSnuli pirebi iyvnen. agreTve procesze zedamxedvelobas 
axorcielebda monacemTa dacvis organo da specialur inspeqtorats, 
saparlamento ombudsmens da iusticiis kanclers SeeZloT, daewyoT 
Zieba gadaWerasTan dakavSirebiT individualuri ganacxadebis safuZ-
velze. miuxedavad imisa, rom postfaqtum dainteresebuli pirebisTvis 
am RonisZiebebis Sesaxeb Setyobineba praqtikaSi arasdros momxdara, 
sasamarTlom arsebuli zedamxedvelobis meqanizmebi sakmarisad CaTva-
la da miiCnia, rom sistema erTianobaSi proporciuli iyo dasaxuli 
legitimuri miznisa. Sesabamisad, me-8 muxlis darRveva ar dadginda.

amdenad, faruli sagamoZiebo moqmedebebisgan piradi cxovrebis 
dacvisas ramdenime mniSvnelovani garemoebaa gasaTvaliswinebeli:
•	 kanonis ganWvretadoba, romlis safuZvelzec xorcieldeba sa-

gamoZiebo moqmedeba, gulisxmobs aRmasrulebeli xelisuflebis 
Zalauflebis SezRudvas da TviTnebobis riskebis minimizebas. aR-
niSnuli miiRweva kanonSi diskreciis farglebis da ganxorcielebis 
wesis naTlad gaweriT. ganWvretadobisTvis mniSvnelovania, rom 
RonisZiebebis gamoyenebis safuZvlebi da pirobebi iyo gamokveTili 
kanonSi: ra danaSaulebisTvis da romeli pirebis pirad cxovrebaSi 
Careva SeiZleba, ramdeni xniT da ra proceduriT. mniSvnelovania 
agreTve, rom mopovebuli informaciis damuSavebis, Senaxvis, me-
same pirebisTvis gadacemis da ganadgurebis wesi detalurad iyos 
regulirebuli kanonSi.

•	 sakmarisi berketebi arsebobs Tu ara aRmasrulebeli xelisuflebis 

29 iqve, § 106.
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TviTnebobis winaaRmdeg, fasdeba Semdegi garemoebebis mixedviT: 
SesaZlo RonisZiebebis xasiaTi, farglebi da xangrZlivoba, maTi 
gamoyenebis safuZveli, am RonisZiebebis gamoyenebaze nebarTvis 
gacemis, ganxorcielebis da zedamxedvelobis uflebamosilebis 
mqone organoebi da dacvis saSualebebi, rac gaTvaliswinebulia 
erovnuli kanonmdeblobiT.

•	 faruli sagamoZiebo RonisZiebis ganxorcielebis procesSi, ra Tqma 
unda, TvalTvalis obieqtis informireba ver moxdeba da, Sesaba-
misad, zedamxedveloba sxva saTanado institutebma (optimalur 
SemTxvevaSi, sasamarTlom) unda ganaxorcielos. Tumca RonisZiebis 
dasrulebis Semdeg an pirs unda ecnobos mis mimarT ganxorciele-
buli zomebis Sesaxeb an unda arsebobdes organo, romelic amgvari 
Setyobinebis gareSe gamoiZiebs piris saCivars SesaZlo mosmenis 
Sesaxeb da, amdenad, efeqturi dacvis saSualeba iqneba pirisTvis 
faruli sagamoZiebo moqmedebebisgan Tavis dasacavad.

4. Sejameba

adamianis uflebaTa evropuli konvenciis me-8 muxlis praqtika 
uaRresad moculobiTi da mravalferovania. surogacia, reproduq-
ciis Tanamedrove teqnologiebis gamoyeneba, evTanazia, erTi da imave 
sqesis pirTa Tanacxovrebis samarTlebrivi aRiareba da transgende-
ri pirebis genderuli identobis asaxva dokumentebSi is sakiTxebia, 
romlebzec Tanamedrove sazogadoebebSi axla yalibdeba konsensusi. 
am sakiTxebze msjeloba saqarTveloSi mimdinareobs, Tumca maT did 
nawils sakonstitucio sasamarTlomde am droisTvis ar miuRwevia, 
rogorc wina TavSi ganxilul saqmeebSi vnaxeT.

am mxriv adamianis uflebaTa evropuli sasamarTlos praqtikas 
orgvari Rirebuleba SeiZleba hqondes saqarTvelos konstituciis 
me-16 muxlis praqtikis Semdegi ganviTarebisTvis: 1. potenciur msx-
verplebs an maT warmomadgenlebs xelmZRvaneloba gauwios Sesabamis 
problemebze samarTalwarmoebis dawyebisaTvis; 2. samarTalwarmoebis 
yvela mxare uzrunvelyos Sesabamis sakiTxze sakmaod detaluri anali-
ziT da im faqtorebis identificirebiT, romelic Sesabamisi sakiTxis 
gadasawyvetad mniSvnelovania. amgvari, ganviTarebuli analitikuri 
CarCos kargi magaliTia faruli sagamoZiebo moqmedebebis kontrolis 
sfero da masTan dakavSirebuli Carevis kanonierebis testebi.
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Sedarebis TvalsazrisiT, unda aRiniSnos, rom pirovnuli ganviTa-
rebis ufleba saqarTvelos sakonstitucio sasamarTlos praqtikaSi 
calsaxad ufro farToa, vidre adamianis uflebaTa evropuli kon-
venciis me-8 muxlis praqtikis mixedviT. sakonstitucio sasamarTlo 
sistematurad imeorebs, rom me-16 muxli icavs moqmedebis zogad Ta-
visuflebas, adamianis uflebaTa evropuli sasamarTlo ki xazs usvams, 
rom adamianis pirad sferosTan dakavSirebuli yvela arCevani me-8 
muxlSi daculi ar aris. sasamarTlo miuTiTebs RonisZiebebis sajaro 
xasiaTze, aseve sxva adamianebTan urTierTobis aspeqtze, imisTvis, 
rom garkveuli aqtivobebi, mag., nadiroba pirovnuli ganviTarebis 
uflebis nawilad ar iqnes aRqmuli. 

es, erTi mxriv, gasagebia, radgan saqarTvelos konstituciisgan 
gansxvavebiT, adamianis uflebaTa evropuli konvencia calke muxls 
ar iTvaliswinebs pirovnuli ganviTarebis Tavisuflebis dasacavad 
da piradi cxovrebis pativiscemis uflebis saerTo suliskveTeba 
logikurad SeiZleba gamoricxavdes uflebis daculi sferodan 
garkveul sajaro aqtivobebs. Tumca isev adamianis uflebaTa evro-
puli sasamarTlos praqtikaze dayrdnobiT, SeiZleba imis Tqma, rom 
gamijvna imisa, romeli sajaro aqtivobebi xvdeba an ar xvdeba piradi 
cxovrebis da, kerZod, pirovnuli ganviTarebis uflebis sferoSi, 
yovelTvis Tanmimdevruli ar aris.

kontrolis testTan dakavSirebiTac unda aRiniSnos, rom testi 
orive iurisdiqciaSi logikurad erTnairi safexurebisgan Sedgeba 
(Careva/gamarTleba: legitimuri mizani/saSualebis vargisoba, anu 
adamianis uflebaTa evropuli sasamarTlos ternimebiT, relevanturi 
da sakmarisi mizezebis testi/proporciuloba mizansa da saSualebas 
Soris). Tumca zog saqmeSi sakonstitucio sasamarTlo apelirebs 
naklebad mzRudavi saSualebis testze, rac ideaSi sadavo SezRud-
vis ufro meti simkacriT Semowmebas gulisxmobs, vidre Cveulebrivi 
proporciulobis testi. 

saqarTvelos sakonstitucio sasamarTlom me-16 muxlTan dakavSi-
rebul ramdenime gadawyvetilebaSi („qmeduunarobis saqme~, „mosmenebis 
saqme~) axsena saxelmwifos pozitiuri movaleobebi, Tumca jer arc 
erTi saqme ar gadauwyvetia, sadac uflebis SezRudva saxelmwifos 
pozitiur movaleobebTan mimarTebiT Sefasdeboda. am mxrivac, adamia-
nis uflebaTa evropuli sasamarTlos analitikuri CarCo saintereso 
da gamosadegi iqneba.
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bolos unda aRiniSnos, rom adamianis uflebaTa evropuli kon-
venciis me-8 muxlis praqtikis es mcire mimoxilvac ki damajerebeli 
demonstrirebaa imisa, Tu ramdenad rTuli, winaaRmdegobrivi da 
Rrma socialuri problemebi SeiZleba moxvdes piradi cxovrebis da 
konkretulad pirovnuli ganviTarebis uflebis moqmedebis sferoSi. 
aRniSnuli aseve mianiSnebs imaze, rom saqarTvelos sakonstitucio 
sasamarTlos praqtika me-16 muxlTan dakavSirebiT momavalSi mra-
valferovani gaxdeba da am procesSi adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebebi mniSvnelovan resurss gvTavazobs 
xelmZRvanelobisTvis.

wyaroebi

Council of Europe Directorate of Jurisconsult, Guide of Article 8 of the European 
Convention of Human Rights: The Rights for Respect of Private and Family Life (bolo 

ganaxleba 30 aprili, 2017).

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi

1. friTi gaerTianebuli samefos winaaRmdeg (CASE OF PRETTY v. THE 
UNITED KINGDOM), ganacxadis №2346/02;

2. fon hanoveri germaniis winaaRmdeg (2) (Case of Von Hannover v. Germany 
(№2)), ganacxadi №40660/08 da 60641/08;

3. frendi gaerTianebuli samefos winaaRmdeg (Friend v. the UK) (ganacxadi 

№16072/06);

4. Countryside Alliance~ da sxvebi gaerTianebuli samefos winaaRmdeg (ga-
nacxadi №27809/08);

 5. CASE OF OLEKSANDR VOLKOV v. UKRAINE, ganacxadi №21722/11; 

6. iqsi islandiis winaaRmdeg (X v. Iceland) (ganacxadi №6825/74);

7. gafi gaerTianebuli samefos winaaRmdeg (Gough v. The UK) (ganacxadi  

№49327/11);

8. paradiso da kampaneli italiis winaaRmdeg (Paradiso and Campanelli  
v. Italy), (ganacxadi №25358/12);
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9, a.p, gaRso da niko safrangeTis winaaRmdeg (A.P., GARÇON ET NICOT v. 
FRANCE)(ganacxadebi №79885/12, 52471/13 da 52596/13);

10. oliari da sxvebi italiis winaaRmdeg (Oliari and Others v. Italy) (ganacxa-

debi №18766/11 da 36030/11);

11. haasi Sveicariis winaaRmdeg (Haas v. Switzerland) (ganacxadi №31322/07);

12. mikuliCi xorvatiis winaaRmdeg (MIKULIĆ v. CROATIA), ganacxadi  

№53176/99;

13. Cadimova CexeTis winaaRmdeg (Chadimova v. The Czech Republic), ganacxadi 

№50073/99;

14.  „Centrum för Rättvisa~ SvedeTis winaaRmdeg, ganacxadi №35252/08.
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V. aSS-is uzenaesi sasamarTlos  
iurisprudencia

1. Sesavali

amerikis SeerTebuli Statebis konstitucia uZvelesi modernuli 
konstituciuri dokumentia, romlis damfuZnebelTa gacxadebuli 
mizani Tavisuflebis dacva gaxldaT. Sesabamisad, rodesac pirovnebis 
Tavisufali ganviTarebis uflebaze da am uflebiT mocul piradi 
Tavisuflebisa da avtonomiis elementebis SedarebiT gamokvlevaze 
vsaubrobT, SeerTebuli Statebi mniSvnelovan, SeiZleba iTqvas pa-
radigmatul iurisdiqciadac ki gvevlineba. 

kvlevis winamdebare nawilis mizania, SeerTebuli Statebis sakons-
titucio iurisprudenciaSi Tavisuflebis rezidualuri garantiis 
analizi. ramdenadac saqarTvelos konstituciis me-16 muxliT daculi 
Tavisufali ganviTarebis uflebac rezidualuri garantiis funqcias 
asrulebs, mniSvnelovani iqneba Sedareba Tu piradi Tavisuflebisa 
da avtonomiis ra elementebs icaven aRniSnuli rezidualuri garan-
tiebi da ra konstituciuri safuZveli/gamarTleba aqvs am dacvas. 

kvlevis kidev erTi fokusi iqneba rezidualuri garantiiT uzrun-
velyofili piradi TavisuflebiTa da avtonomiiT daculi sferos 
farglebis SemosazRvra. kerZod is iurisprudenciuli Tu doqtrinuli 
meqanizmebi, romlebic gamoiyeneba daculi sferos gansazRvrisTvis. 
gansakuTrebuli yuradReba gamaxvildeba daculi sferos SezRuduli 
gansazRvris saSualebebze konkretuli testisa Tu standartis saxiT. 

kvlevis mocemuli nawili aseve yuradRebas gaamaxvilebs aSS-s 
uzenaesi sasamarTlos mier gamoyenebuli standartis intensivobaze 
da im mizezebze, romelic ganapirobebs mkacri Semowmebis standartis 
gamoyenebis met-naklebad erTian praqtikas fundamentur konstitu-
ciur uflebebTan mimarTebiT. 

SejamebaSi, mokled vimsjelebT aSS-s praqtikis SesaZlo relevan-
turobaze da gamoyenebadobis potencialze saqarTvelos praqtikaSi. 
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2. uflebis Sinaarsi

a. „jerovani proceduris~ arsebiTi konstituciuri garantia 

 aSS-is konstituciis uflebaTa bili, konstituciis me-5 Seswore-
bis saxiT, iTvaliswinebs e.w. „jerovani proceduris~ umniSvnelova-
nes konstituciur garantias, romlis mixedviTac: „aravis SeiZleba 
waerTvas sicocxle, Tavisufleba da sakuTreba samarTlis jerovani 
proceduris gareSe~.1 samoqalaqo omis Semdgomi rekonstruqciis 
epoqamde aRniSnuli garantia mxolod federalur xelisuflebaze 
vrceldeboda. me-14 Sesworebam ki igive moTxovna Statebis xelisu-
flebebzec gaavrcela. „inkorporaciis doqtrinis~ mixedviT, me-14 
Sesworebam StatebisTvis savaldebulo gaxada ara mxolod „jero-
vani proceduris~ garantia, aramed uflebaTa bilSi mocemuli yve-
la konstituciuri ufleba. ukve me-19 saukuneSive, aSS-is uzenaesi 
sasamarTlos iurisprudenciaSi gaCnda pozicia, rom me-14 Sesworebis 
„jerovani proceduris~ garantia, procedurul moTxovnebTan erTad, 
arsebiT uflebriv garantiebsac iTvaliswinebda.2 Tumca aRniSnuli 
pozicia moqmedi konstituciuri doqtrina mxolod me-20 saukunis 
dasawyisSi gaxda. „jerovani proceduris arsebiTi garantiis~ konsti-
tuciuri doqtrinis pirveli Tanmimdevruli artikulacia lohneri 
niu-iorkis Statis winaaRmdeg aSS-is uzenaesi sasamarTlos 1905 wlis 
cnobil gadawyvetilebaSia mocemuli.3 

„jerovani procesis~ arsebiTi garantia efuZneba klauzulis 
sityva „Tavisuflebis~ Sinaarsobriv konstituciur ganmartebas da 
icavs Tavisuflebis iseT elementebs, romlebic aSS-is konstituciis 
uflebaTa bilis sxva garantiebiT ar aris daculi. amrigad, „jerovani 
procesis~ arsebiTi garantia Tavisuflebis rezidualuri garantiis 

1 amerikis SeerTebuli Statebis konstituciis me-5 Sesworeba. 
2 ix. The Slaughter-Couse Cases, The Butchers' Benevolent Association of New Orleans v. The 

Crescent City Live-Stock Landing and Slaughter-Couse Company; Paul Esteben, L. Ruch, J. P. 
Rouede, W. Maylie, S. Firmberg, B. Beaubay, William Fagan, J. D. Broderick, N. Seibel, M. 
Lannes, J. Gitzinger, J. P. Aycock, D. Verges, The Live-Stock Dealers' and Butchers' Association 
of New Orleans, and Charles Cavaroc v. The State of Louisiana, ex rel. S. Belden, Attorney-Ge-
neral; The Butchers' Benevolent Association of New Orleans v. The Crescent City Live-Stock 
Landing and Slaughter-Couse Company, 83 U.S. (16 Wall.) 36 (1873), mosamarTle fild-
sis gansxvavebuli azri. 

3 Lochner v. New York, 198 U.S. 45 (1905) „Lochner~ 
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funqcias asrulebs. miuxedavad imisa, rom „jerovani proceduris~ 
arsebiTi garantiis doqtrina sakmao xnis ganmavlobaSi uaryofili 
iyo da dResac didi kritikis obieqtia, mxolod is axerxebs Tavisu-
flebis rezidualuri garantiis funqciis warmatebiT Sesrulebas. 
misi yvelaze axlo konkurenti am mxriv konstituciis me-9 Seswore-
baa, romlis rezidualur garantiad gamoyenebam verasdros moipova 
saTanado mxardaWera verc uzenaesi sasamarTlos iurisprudenciaSi 
da verc amerikul akademiur doqtrinaSi.4 

aRniSnuli funqciidan gamomdinare, „jerovani proceduris~ arse-
biTi garantia umniSvnelovanes rols asrulebs aSS-is konstituciur 
iurisprudenciaSi, gansakuTrebiT ki piradi Tavisuflebis da avtono-
miis, piradi da ojaxuri cxovrebis farTo dacvis uzrunvelyofaSi.

 

3. piradi Tavisufleba da avtonomia aSS-is  
uzenaesi sasamarTlos praqtikaSi

a. piradi Tavisufleba  
„arsebiTi jerovani proceduris~ farglebSi

aSS-is konstituciur istoriaSi „jerovani proceduris arsebiTi 
garantiis~ pirveli Tanmimdevruli doqtrina uzenaesi sasamarTlos 
gadawyvetilebas „lohneri niu-iorkis winaaRmdeg~ ukavSirdeba, Se-
sabamisad, gasakviri araa, rom amerikuli konstituciuri istoriis 
ramdenime dekadas lohneris precedentis daZlevamde „lohneris 
eras~ uwodeben. jozef lohneri niuiorkis Statis qalaq utisaSi 
saxabazos mepatrone gaxldaT. is sisxlis samarTlis wesiT gaasa-
marTles niu-iorkis Statis Sromis kanonmdeblobis darRvevisTvis. 
Statis Sromis kanonis 110-e seqcia krZalavda TanamSromlebisTvis 
„moTxovnas an nebarTvas~ saxabazoSi kviraSi 60 saaTze an dReSi 10 
saaTze met muSaobas. 

lohneris saqmeSi Camoyalibebuli standarti mniSvnelovania, 
ramdenadac konstituciuri Tavisufleba erTian cnebad warmoud-
genia da piradi Tavisuflebis elementebs ar mijnavs ekonomikuri 

4 ix. Barnett Randy E., The Ninth Amendment: It Means What It Says, 85 Tex. L. Rev 1-82 
(2006). 
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Tavisuflebis elementebisgan. lohneris saqmis standartisTvis 
ekonomikuri Tavisufleba ar aris ZiriTadi fokusi. Tavad lohneris 
gadawyvetilebaSi mniSvnelovania piradi avtonomiis iseTi elementebi, 
rogoricaa adamianis gadawyvetilebiTi avtonomia, Tavad Seafasos 
arCeuli profesiidan/SerCeuli samuSaodan momdinare janmrTelobis 
SesaZlo riski. pirsis saqmeSi5 ki mSoblebis Tavisufleba, aRzardon 
Svilebi, dakavSirebulia kerZo skolebis ekonomikur interesebTan. 
Sesabamisad, miuxedavad imisa, rom ekonomikuri Tavisuflebis as-
peqtebis analizi am kvlevis mizani ar aris, lohneris standartis 
ganxilva mainc aucilebelia piradi Tavisuflebisa da avtonomiis 
zogadi konstituciuri standartebis gamokvlevis aucileblobidan 
gamomdinare, romelic am saqmis gadawyvetaSia mocemuli. 

 
b. TavisuflebaSi Carevis Sefaseba  
gonivrulobis mkacri standartiT

lohneris saqmeze gavrcelebuli azri mas warmogvidgens rogorc 
Laissez-faire ekonomikuri Teoriis konstitucionalizacias „arse-
biTi jerovani proceduris~ ganmartebis meSveobiT. amis safuZvels, 
erTi SexedviT, iZleva sasamarTlos dasabuTebis is nawili, romelic 
saxabazoSi dasaqmebulisa da damsaqmeblis xelSekrulebis Tavisu-
flebas moaqcevs me-14 SesworebiT dacul „TavisuflebaSi~ da masSi 
xelisuflebis „aragonivrul~  da „TviTnebur~ Carevas, dasaqmebis saa-
Tebis regulirebis saxiT, auqmebs. Tumca sasamarTlos umravlesobis 
gadawyvetileba, mosamarTle pekamis avtorobiT, winadadebasac ki ar 
moicavs ekonomikuri Teoriis argumentebisa. gadawyvetileba saubrobs 
xelSekrulebis Tavisuflebaze pirovnebis zogadi Tavisuflebis kon-
teqstSi da masTan erTad. sasamarTlos strategia am Tavisuflebis ara 
pozitiuri Sinaarsis, aramed misi saxelmwifo xelisuflebis Carevisgan 
Tavisufali sazRvrebis demarkaciaa. es sazRvrebi ki xelisuflebis 
uflebamosilebebis cxadad gansazRvriTa da maTi ganxorcielebis 
cxadi safuZvlebisa da SezRudvebis dadgeniT gaivleba. 

am Teoriis Camoyalibebas sasamarTlo e.w. „sapolicio uflebamo-
silebebis~ gansazRvris dros axerxebs. sasamarTlos mixedviT: 

5 Pierce, Governor of Oregon, et al. v. Society of the Sisters of the Coly Names of Jesus and Mary, 
268 U.S. 510 (1925) „Pierce~
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„kavSiris wevri yvela Statis suvereniteti moicavs, garkveulwilad, 
bundovan „policiur uflebamosilebebs~, romelTa zusti gansazR-
vrac da SemosazRvrac sasamarTloebs arc ki ucdiaT. amjeradac, 
zogadad da yovelgvari specifikuri SezRudvis ganzraxvis gareSe 
rom CamovayaliboT, es uflebamosilebebi ukavSirdeba sazogadoebis 
usafrTxoebas, janmrTelobas, morals da sazogado keTildReobas. 
rogorc Tavisufleba ise sakuTreba adamianebs aqvT mxolod im 
gonivruli pirobebiT, romelic SeiZleba am uflebamosilebebis sa-
fuZvelze Statis xelisuflebam daawesos. meToTxmete Sesworeba am 
gonivrul pirobebSi CarevisTvis ar Seqmnila~.6 

gasaCivrebuli kanoni Sromis kanonia, romlis gonivruli Sesabamiso-
ba „policiuri uflebamosilebis~ romelime mizanTan sasamarTlosTvis 
srulad aradamajerebelia. erTaderTi mizani, romelsac sasamarTlo 
gasaCivrebul kanonSi xedavs, dasaqmebulis janmrTelobis dacvis 
paternalisturi mizania. ratomaa sasamarTlosTvis kategoriulad 
miuRebeli paternalisturi mizani „policiuri uflebamosilebis~ 
gasamarTleblad? sasamarTlos azriT: 

„ar arsebobs gonivruli safuZveli piris xelSekrulebis Tavi-
suflebis uflebaSi an TavisuflebaSi Carevisa, xabazis profesiaSi 
samuSao saaTebis gansazRvris gziT. SeuZlebelia mtkiceba, rom 
xabazebi, rogorc klasi, sxva saqmianobis an xeliT momuSave adamia-
nebTan SedarebiT unarebiT an gonebiT Tanasworni ar arian, arc imis 
damtkicebaa SesaZlebeli, rom maT ar SeuZliaT sakuTari uflebebis 
moTxovna an Tavis movla saxelmwifos mzrunveli xelis, sxvisi gansjisa 
da moqmedebaSi Carevis gareSe. isini arc erTi gagebiT saxelmwifos 
mosavlelebi ar arian~.7 

rogorc vxedavT, imisaTvis, rom moeqces „sapolicio uflebamosi-
lebis~ farglebSi, kanonis mizans gonivruli mimarTeba unda gaaCndes 
am uflebamosilebebis zogad miznebTan. sasamarTlos standartiT es 
mimarTeba, yvela SemTxvevaSi, ver demonstrirdeba, gansakuTrebiT 
ki, Tu es kavSiri arapirdapiri da Soreulia. kanonis mizani Tavad 
unda iyos saTanado da legitimuri da pirdapir unda Tavsdebodes 
„sapolicio uflebamosilebis~ zogad miznebSi. amave dros, kanoni am 
miznebis miRwevis saSualeba unda iyos. 

6 Supra, „Lochner~ 
7 iqve. 
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xabazebis samuSao drois regulirebas, sasamarTlos azriT, arc 
sajaro wesrigisa da usafrTxoebis, arc sazogadoebrivi keTildReo-
bisa da janmrTelobis miznebi ar aqvs. erTaderTi, rasac arapirdapir 
ukavSirdeba, dasaqmebulis janmrTelobaa. sasamarTlom miiCnia, rom 
„realuri da arsebiTi~ kavSiri xabazis Sromis saaTebsa da mis jan-
mrTelobas Soris ar arsebobda. 

sasamarTlo ar Sedis kanonmdeblis mier riskis Sefasebis go-
nivrulobis SefasebaSi, Tumca, misi azriT, xabazobis xelobasTan 
dakavSirebuli janmrTelobis riski imdenad naklebad ganirCeva sxva 
profesiuli riskebidan, rom misi Sefaseba mxolod individis saqme 
SeiZleba iyos. sxva SemTxvevaSi, sasamarTlos azriT, Cven ara mxolod 
miviRebT mzrunvel saxelmwifos, aramed mas mivcemT SeuzRudav ufle-
bamosilebas, Cvens nacvlad Seafasos da moawesrigos yvela SesaZlo 
janmrTelobis riski, rac SeiZleba Cvens janmrTelobas ukavSirde-
bodes, rac ar unda arapirdapiri da araarsebiTi iyos SesaZlo ziani. 

sasamarTlos azriT, amgvari mandati araTu ar jdeba „sapoli-
cio uflebamosilebis~ cnebaSi, aramed principulad SeuTavsebelia 
adamianis konstituciur TavisuflebasTan. mas Semdeg, rac kanon-
mdebels mivaniWebT SeuzRudav uflebamosilebas, Seafasos Cvens 
janmrTelobasTan dakavSirebuli arapirdapiri da araarsebiTi ris-
kebic, ganuzomlad izrdeba am uflebamosilebis aragonivrulad da 
TviTneburad gamoyenebis safrTxec. amgvar magaliTs sasamarTlo 
imave saqmeSi poulobs. kerZod, xabazis Sromis saaTebis regulirebis 
gamarTlebad xabazebis sisufTavis xelSewyobis argumentis moyvanas. 
sasamarTlos miaCnia, rom amgvari pirdapiri kavSiris dadgena SeuZle-
belia da imisTvis, rom aseTi Sedegi an dadges an kanoniT miRwevadad 
miviCnioT, kanononmdebeli unda gaxdes adamianis „zedamxedveli an 
„ojaxis mama~, romelic individis yvela qcevas gaakontrolebs da 
saSualeba eqneba, Caerios misi muSaobisa da varjiSis saaTebis, aseve, 
zogadad misi xasiaTis gansazRvraSi“. 

 
g. mosamarTle holmsis gansxvavebuli azri lohneris saqmeSi

mosamarTle holmsis gansxvavebuli azri iwyeba sayveduriT, rom 
loCneris umravlesoba saqmes wyvets ekonomikuri Teoriis safuZ-
velze, romelsac qveynis mosaxleobis didi nawili ar iziarebs. 
holmsis es midgoma amkvidrebs mosazrebas, rom lohneris umravles-
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obis gadawyvetilebaSi Tavisuflebis Sinaarsi mxolod ekonomikuri/
xelSekrulebis Tavisuflebaa, romelic pirovnebis Tavisuflebidan 
gamocalkevebadia. 

mosamarTle holmss sjera, rom xalxis demokratiulma warmoma-
dgenlebma ukeT ician sazogado sikeTis Sesaxeb da maTi mosazreba 
aucileblad kanonad unda iqces: 

„Tu sakiTxi ise idgeboda, rom Cemi gadawyvetileba damokidebuli 
yofiliyo am TeoriasTan Cems Tanxmobaze, me visurvebdi es Teoria 
ukeT Semeswavla vidre masze azrs Seviqmnidi. Tumca me es Cems valde-
bulebad ar warmomidgenia, radgan mtkiced mwams, rom am TeoriasTan 
Cems Tanxmobas an uTanxmoebas araferi aqvs saerTo, umravlesobis 
uflebasTan sakuTari azrebi kanonebad ganasxeulos~.8 

holmsi Tavad gvTavazobs Tavisuflebis alternatiul konstitu-
ciur Teorias. holmsis azriT: „..[aSS-is konstituciis] me-14 Seswore-
baSi sityva Tavisuflebis mniSvneloba gaukuRmarTdeba, Tu miviCnevT, 
rom mas SeuZlia aRkveTos dominanti azris bunebrivi Sedegi~.9 Tu 
ra aris dominanti azris bunebrivi Sedegi demokratiis holmsiseul 
TeoriaSi, sul erTi winadadebiT, adre aris naTqvami: „yvela azri 
miiswrafis iqces kanonad~. ra Tqma unda, kanonad qceva mxolod do-
minanti azris xvedria. Tumca mas Semdeg, rac es azri kanonad iqceva 
demokratiuli kanonmdeblis mier, misi gauqmeba sasamarTlos mier 
dauSvebelia, maSinac ki, Tu mosamarTleebs es kanonebi „usamarT-
lod, Tu gnebavT tiranuladac ki~ eCvenebaT. es perspeqtiva, holmsis 
azriT, mosamarTles mxolod maSin uCndeba, Tu Tavs kanonmdeblis 
adgilas daayenebs, es ki is adgilia, romelic mxolod demokratiul 
warmomadgenlobiT organoebs unda ekavoT.

maS raRaSi xedavs holmsi mosamarTlis rols demokratiaSi, sadac 
dominanti ideebi umravlesobis mier kanonad iqceva? ra Sinaarsi rCeba, 
me-14 Sesworebis sityva Tavisuflebas, Tu mas ar SeuZlia dominanti 
azris bunebrivi Sedegi aRkveTos? holmsis pasuxi aqac lakonuria, 
konstituciuri Tavisufleba ver daZlevs kanonad qceul dominant 
azrs, garda im SemTxvevisa: „Tu gonieri da samarTliani adamiani 
aucileblad ar ityoda rom [gasaCivrebuli] kanoni SezRudavda Cve-

8 Supra, „Lochner~, mosamarTle Colmsis gansxvavebuli azri. 
9 iqve. 
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ni xalxis tradiciebiTa da Cveni samarTliT miRebul fuZemdeblur 
principebs~.10 

 miTiTebam tradiciasa da samarTalze ar unda dagvabnios, ramde-
nadac holmsis aqcenti „gonier da samarTlian~ adamianzea. oRond, 
holmsisTvis es adamiani ver iqneba dominanti azris miRma. piriqiT, 
dominanti azri am adamianis qmnilebaa. masobrivi demokratiis ada-
mianis gonierebis masStabi swored kanonad qceuli dominanti azria. 
loCneris saqmeSic, holmsisTvis gonieri adamiani gasaCivrebul ka-
nons janmrTelobis dacvis Sesafer saSualebad dainaxavda. holmsis 
mosamarTlec demokratiuli procesis mcvelia, mxolod maSin auqmebs 
kanons, rodesac calsaxaa, rom is ar asaxavs „dominant azrs~ da, Se-
sabamisad, aragonivrulia. 

 
d. gonivrulobis mkacri testis gamoyeneba 

 paternalizmis winaaRmdeg saojaxo da aRzrdis sferoSi

lohneris gadawyvetilebis kontrpaternalisturi birTvis moq-
medeba yvelaze kargad demonstrirdeba 1920-iani wlebis ramdenime 
gadawyvetilebaSi. es ganxilva 1923 wlis 2 kompanioni gadawyveti-
lebis analizis safuZvelze unda daviwyoT. rogorc maieris11 ise 
bartelsis12 saqmeSi gasaCivrebuli iyo kanoni, romelic krZalvda 
inglisuris garda sxva enaze swavlebas, aseve ucxo enis swavlebas 
moswavlisTvis, romelic merve klass qvemoT swavlobda. mosarCeleebs 
aRniSnuli kanonis gamo pasuxismgebloba hqondaT dakisrebuli merve 
klass qvemoT moswavleebisTvis germanuli enis swavlebisTvis da mis 
konstituciurobas asaCivrebdnen me-14 SesworebiT dacul Tavisu-
flebasTan mimarTebiT. 

sasamarTlom gamoikvlia, rom kanonmdeblis mizani imigranti 
moswavleebis samoqalaqo integracia iyo. kanonmdeblebi miiCnevdnen, 
rom, Tu imigrant moswavleebs adreul asakSive maTi mSoblebis enas 
aswavlidnen, isini amerikuli sazogadoebis erTguli wevrebi ver 
gaxdebodnen da amiT erovnul usafrTxoebas Seuqmnidnen safrTxes. 

maieris saqmeSi sasamarTlom ganmarta me-14 SesworebiT daculi 
Tavisuflebis Sinaarsi:

10 Supra, „Lochner~, mosamarTle Colmsis gansxvavebuli azri.  
11 Meyer v. Nebraska, 262 U.S. 390 (1923) „Meyer~ 
12 Bartels v. Iowa, 262 U.S. 404 (1923). 
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„miuxedavad imisa, rom sasamarTlos arasdros ucdia amomwuravad 
ganemarta [me-14 SesworebiT] garantirebuli Tavisufleba, sasamarT-
lom am cnebis gansjas mniSvnelovani adgili dauTmo, cxadad ganmarta 
zogierTi misiT moculi Tavisufleba. eWvgareSea, rom Tavisufleba 
ar gulisxmobs mxolod sxeulebrivi SezRudvebisgan Tavisuflebas, 
aramed individis uflebas, dados xelSekruleba, ganaxorcielos ne-
bismieri Cveulebrivi cxovrebiseuli saqmianoba, SeiZinos sasargeblo 
codna, daqorwindes, Seqmnas ojaxi da aRzardos bavSvebi, ilocos 
RmerTTan sakuTari sindisis karnaxiT da, zogadad, isargeblos im 
privilegiebiT, romelic saerTo samarTlis mier didi xania aRiare-
bulia rogorc arsebiTad aucilebeli, Tavisufali adamianebis mier 
wesrigis farglebSi bednierebis ZiebisTvis~.13 

Tavisuflebis cneba, romelsac sasamarTlo me-14 SesworebaSi 
amoikiTxavs, e.w. „wesrigiT uzrunvelyofili Tavisuflebis~ („Ordered 
liberty~) tradiciuli gagebaa.14 gavrcelebuli karikaturuli kritikis 
sawinaaRamdegod, Tavisuflebis es cneba izolirebul individs sazo-
gadoebisa da xelisuflebis radikalur winaaRmdegobaSi ar moiazrebs. 
piriqiT, Tavisuflebis gonivrul CarCod samarTali moiazreba. sa-
marTali, gansakuTrebiT ki saerTo samarTali, ara aucileblad Ta-
visuflebis SemzRudav, aramed Tavisuflebis uzrunvelmyof CarCod 
miiCneva. Tumca, amave dros, samarTalma es funqcia rom Seasrulos, 
is gonivrulobis CarCoebidan ar unda gavides. gonivrulobis stan-
darti gansakuTrebiT maRalia, rodesac romelime sajaro sikeTis 
misaRwevad TavisuflebaSi Careva xdeba. 

maieris saqmeSi sasamarTlo, kidev erTxel, ayalibebebs am standar-
tis elementebsa da Sinaarss. „damkvidrebuli doqtrinis mixedviT, 
TavisuflebaSi Careva dauSvebelia sajaro interesis dacvis safarve-
liT, TviTneburi an iseTi sakanonmdeblo moqmedebiT, romelsac goni-
vruli kavSiri ar aqvs xelisuflebis uflebamosilebidan gamomdinare 
romelime mizanTan. sakanonmdeblo xelisuflebis mier sapolicio 
uflebamosilebis ganxorcielebis Sesabamisobis sakiTxis gadawyveta 
ar aris saboloo da sasamarTlo zedamxedvelobas eqvemdebareba~.15 

13 Supra, „Meyer~. 
14 ix. Charles M. Mathias Jr., Ordered Liberty: the Original Intent of the Constitution, 47 Md. L. 

Rev. 174 (1987).
15 Supra, „Meyer~.
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am standartiT, sasamarTlom ver dainaxa gonivruli axsna safrTxisa, 
romelic SeiZleba ucxo enis codnas moetana. sasamarTlom miiCnia, 
rom amerikuli idealebis homogenuri gavrceleba da maT safuZvelze 
sazogadebis mWidro samoqalaqo integracia, TavisTavad, miuRebeli 
ar aris, Tumca warmomavlobis enis imigranti bavSvebisaTvis swavlebis 
akrZalvaSi sasamarTlom saerTod ver dainaxa aRniSnul idealTan 
gonivruli mimarTeba. 

maieris saqmeSi sasamarTlos umravlesoba mosamarTle makrei-
noldsis azrSi akavSirebs saerTo idealebis garSemo sazogadoebis 
gaerTianebis sasurvel mizans da am miznis saxelmwifos iZulebiT 
miRwevis Sedegebs. sasamarTlos miaCnia, rom xelisufleba SesaZloa, 
marTlac „Zalzed Sors wavides~ sakuTari moqalaqeebis „fizikuri, 
mentaluri Tu moraluri gajansaRebis~ mizniT. sasamarTlo citi-
rebs paragrafs platonis saxelmwifodan, sadac sokrate msjelobs 
idealur saxelmwifoSi aRzrdis meTodebze, kerZod, mSoblebisTvis 
Svilis warTmevaze da ise aRzrdaze. „individis kidev ufro dasamor-
Cileblad da idealuri moqalaqis aRsazrdelad~ sasamarTlo aseve 
miuTiTebs spartanuli aRzrdis praqtikaze. 

„miuxedavad imisa rom am zomebs gaazrebulad iziarebdnen didi 
geniis mqone adamianebi – vkiTxulobT maieris gadawyvetilebaSi, 
platonze aSkara miTiTebiT – maTi ideebi individisa da saxelmwifos 
mimarTebis Sesaxeb srulad gansxvavdeba imisgan rasac Cveni institu-
tebi efuZneba. SeuZlebelia vamtkicoT, rom kanonmdebels SeuZlia 
aseTi SezRudvebis daweseba Statis mosaxleobaze, Cveni konstitu-
ciis teqstsa da suliskveTebaze Zaladobis gareSe~.16 konstituciis 
teqsti da suliskveTeba ki adamianis fundamentur uflebebs efuZ-
neba, romelic ar SeiZleba Seewiros mxolod im mizans, rom sazoga-
doebaSi yvela erT enaze Tavisuflad saubrobdes. miuxedavad imisa, 
rom es sasurveli mizania, rogorc sasamarTlo ambobs, „sasurveli 
mizani konstituciurad akrZaluli saSualebebiT ar miiRweva~.17 
maieris saqmeSi sasamarTlos mier konstituciuri Tavisuflebidan 
momdinare fundamenturi ufleba, romelsac gasaCivrebuli kanoni 
aragonivrulad zRudavs, mSoblis mier Svilis aRzrdisa da ganaT-

16 Supra, „Meyer~.
17 iqve. 
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lebis fundamenturi uflebaa, sakuTari sindisisa da cxovrebiseuli 
mdgomareobis mixedviT. 

swored fundamenturi uflebebis logika qmnis gonivrulobis im 
masStabs, romelic Tavisuflebis arsebiT garantiasTan kanonis Se-
sabamisobis Semowmebis lohneriseul standartSi gxvdeba. sapolicio 
uflebamosilebebis zogadi miznebi SezRuduli da amomwuravia, xolo 
Tavisuflebis SezRudvis mimarTeba am miznis miRwevasTan cxadi da 
pirdapiri. maieris saqmeSi sasamarTlom ver dainaxa sazogadoebrivi 
wesrigisa da uSiSroebisTvis safrTxe imaSi, rom imigrantTa Svi-
lebi isaubrebdnen mSoblebis enaze da, Sedegad, SesaZloa uaresad 
iqnebodnen integrirebuli amerikul sazogadoebaSi. ramdenadac sa-
frTxe arapirdapiri da hipoTeturia, imigrantebisTvis inglisuris 
swavlebisa da integraciis mizani gadaudeblidan sasurvelad iqceva 
da ver uZlebs Semowmebis intensiur standarts. konstituciuri Ta-
visufleba ar SeiZleba mxolod sasurveli miznebisTvis SeizRudos, 
maTi SezRudva mxolod gadaudebeli sajaro miznebiTaa SesaZlebeli. 

maieris saqmeSi sasamarTlos mier perfeqcionistuli da paterna-
listuri saxelmwifos konstituciuri miuRebloba ufro gverdiT, 
dakavSirebul SeniSvnebSi xdeba. Tundac platonisa da spartelebis 
naxevrad SefarviTi kritika Seumcdarad warmoaCens sasamarTlo 
gadawyvetilebis paToss. albaT imis gaTvaliswinebiTac, rom mSo-
blis mier SvilisTvis ganaTlebis micemis uflebas Seexeba, maieri 
lohnerze ukeTesad uCvenebs konstituciaSi moazrebuli Tavisu-
flebis RerZs – individualuri pasuxismgeblobis saxiT. adamianis 
Tavisufleba sakuTar cxovrebaze misive mTavar pasuxismgeblobas 
gulisxmobs. Tumca rogorc maieris, ise „pirsi debis sazogadoebis 
winaaRmdeg~ gviCvenebs ganaTlebis uflebis magaliTze, rom indivi-
dualuri pasuxismgebloba atomizebas ar gulisxmobs. maieris saqmeSi 
mSoblis ufleba, „akontrolos~ arasrulwlovani Svilis cxovreba 
da Sexedulebisamebr aRzardos is, ara mxolod mSoblis ufleba, 
aramed „bunebiTi valdebulebacaa~. „wesrigiT uzrunvlyofili Ta-
visuflebis~ am klasikur cnebaSi wesrigi ara mxolod demokratiuli 
kanonmdeblis mier miRebuli kanonebiT iqmneba, aramed ufro farTo 
sazogadoebriv wesrigsac gulisxmobs, sadac adamianebi da sazogadoe-
brivi institutebi uflebebsa da movaleobebs inawileben. nawili am 
ufleba-movaleobebisa nebayofilobiTi TanxmobiTaa Seqmnili, nawili 
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ki „bunebiTad~ ganixileba – rogorc, magaliTad, ojaxSi mSoblisa da 
Svilis ufleba-movaleobebi. 

pirsis saqmeSi kidev erTi aseTi sazogadoebrivi instituti, re-
ligiuri gaerTianeba an masTan dakavSirebuli organizacia Cndeba. 
saqmeSi mxared warmodgenili korporacia obolTa TavSesafrebs da 
kerZo skolebs amuSavebs, sadac moswavleebs sistematur moralur da 
religiur ganaTlebasac aZlevs kaTolicizmis swavlebis Sesabamisad. 
oregonis kanoni ki avaldebulebs yvela mSobels, Svili sajaro sko-
las miabaros. am kanonis moqmedebis Sedegad, sazogadoebis skolebs 
daxurva, bizness da qonebas ki ganadgureba emuqreba. 

sasamarTlos saxeliT gadawyvetilebas isev mosamarTle makrei-
noldsi wers: 

„maieri nebraskas winaaRmdeg saqmis doqtrinis mixedviT, Cven 
savsebiT cxadad migvaCnia, rom 1922 wlis aqti aragonivrulad ereva 
mSoblebisa da meurveebis TavisuflebaSi, warmarTon sakuTari bavS-
vebis aRzrda da ganaTleba. rogorc aqamde araerTxel aRgviniSnavs, 
konstituciiT garantirebuli uflebebi ar unda SeizRudos kanon-
mdeblobiT, romelsac gonivruli kavSiri ar aqvs xelisuflebis 
uflebamosilebaSi Semaval romelime mizanTan. Tavisuflebis fun-
damenturi Teoria, romelsac SeerTebul StatebSi Semavali yvela 
xelisufleba unda Seesabamebodes, gamoricxavs xelisuflebis zogadi 
uflebamosilebis arsebobas, romliTac is bavSvebis standartizebas 
SeZlebs maTTvis mxolod sajaro maswavleblebisgan ganaTlebis mi-
Rebis daZalebiT. bavSvi ar aris xelisuflebis ubralo qmnileba. maT 
vinc aRzrdian mas da mis beds warmarTaven, aqvT ufleba, dawyvile-
bul umaRles movaleobasTan erTad, rom aswavlon maT da moamzadon 
damatebiTi movaleobebisTvisac~.18 

pirsis saqmeSi sasamarTlo gadawyvetilebis es paragrafi albaT 
erT-erTi yvelaze mkacri dagmobaa saxelmwifo paternalizmisa, rome-
lic sasamarTlos gamouTqvams. Tavisuflebis sayrdeni da sapirwone 
„mowesrigebuli Tavisuflebis~ am cnebaSi ara mxolod calke aRebuli 
individi, aramed Tavisufali individebisa da institutebisgan (gaer-
Tianebebisgan) Semdgari socialuri wesrigia. individis Tavisuflebas 
myari sayrdeni aqvs gonivrul sazogadoebriv wesrigSi da swored am 

18 Supra, „Pierce~. 
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adgilidan upirispirdeba xelisuflebis mier Tavisuflebaze dawe-
sebul aragonivrul SezRudvebs. 

swored sazogadoebrivi wesrigis da am wesrigiT uzrunvelyofili 
Tavisuflebis aseT farTo gagebas upirispirdeba mosamarTle holmsis 
gansxvavebul azrebSi ganviTarebuli kritikis xazi. maieris da misi 
Tanmxlebi bartelsis saqmeSi holmsis gansxvavebuli azri agrZelebs 
loCneris gansxvavebul azrSi dawyebul saqmes. erTi SexedviT, am 
gansxvavebul azrSic loCneris gansxvavebuli azris msgavsad, holmsic 
imave standarts iyenebs – Tavisuflebis SezRudvis gonivrulobas 
amowmebs. Tumca gonivrulobis standartis Colmsiseuli versia ar-
sebiTad gamofitulia da demokratiuli kanonmdeblis, ufro ki misi 
mamoZravebeli dominanti sazogadoebrivi azrisadmi mokrZalebiTaa 
gamsWvaluli. bartelsisa da maieris saqmeSi holmsisTvis mTavaria, 
rom nebraskas kanons ucxo enebis swavlebis akrZalvaze mizani gaaC-
nia. miznis arseboba holmsisTvis gadamwyvetia. mas ar ainteresebs 
am miznis Sefaseba konstituciuri Rirebulebebis skalaze, es, misi 
azriT, demokratiuli kanonmdeblis saqmea. 

 
e. Tavisuflebisa da avtonomiis dacva  

„jerovani proceduris~klauzulis miRma

1970-ian wlebamde, sanam aSS-is uzenaesi sasamarTlo kvlav Riad 
ar daubrundeboda „jerovani proceduris~ arsebiT garantias ro-
gorc Tavisuflebis rezidualur konstituciur normas, sasamarT-
los ramdenime araTanmimdevruli mcdeloba hqonda gansxvavebuli 
strategiiT daecva piradi cxovrebisa da avtonomiis konkretuli 
konstituciuri uflebebiT daucveli garantiebi. erTi aseTi stra-
tegia gaxldaT kanonis winaSe Tanasworobis klauzulis gamoyeneba 
arsebiTi uflebis dascavad, xolo meore ufro cnobili, „grisvoldi 
koneqtikutis winaaRmdeg~ saqmeze gadawyvetilebis strategia, Tavi-
suflebis axali garantiis amokiTxva sxva konstituciuri uflebebis 
„Crdilovani nawilebidan~.19 

piradi Tavisuflebisa da avtonomiis konstituciuri adgilis amg-
vari ambivalenturobis cxadi magaliTi aris 1942 wlis gadawyvetileba 
saqmeze „skineri oklahomas winaaRmdeg~.20 saqmeSi gasaCivrebuli iyo 

19 Griswold v. Connecticut, 381 U.S. 479 (1965) „Griswold~ 
20 Skinner v. State of Oklahoma, ex rel. Williamson, 316 U.S. 535 (1942). 



piradi Tavisufleba da avtonomia

142

oklaComas kanoni, romelic e.w. „CveviT damnaSaveebis~, anu calkeul 
danaSaulebSi recidivis mqone pirebis savaldebulo sterilizacias 
iTvaliswinebda. 

mosamarTle duglasis mier gamotanili sasamarTlos umravleso-
bis gadawyvetileba kanons arakonstituciurad miiCnevs da auqmebs, 
oRond ara konstituciur TavisuflebasTan, aramed kanonis winaSe 
Tanaswori dacvis klauzulasTan mimarTebiT. mosarCele pirvelad 
qaTmebis qurdobisTvis, xolo Semdeg, orjer ki, ZarcvisTvis iyo na-
samarTlevi da kanoniT savaldebulo sterilizacias eqvemdebareboda. 
mosamarTle duglasisa da sasamarTlos umravlesobisTvis gaugeba-
ri iyo gonivruli gamarTleba calkeuli danaSaulebis, magaliTad 
gaflangvis gamoricxvisa kanonis moqmedebidan. kanonis mixedviT, 20 
dolaris miTviseba danaSaulis recidivs Seqmnida sxva danaSaulebTan 
erTad, maSin rodesac 20 dolarze metis gaflangva ara. erT SemTx-
vevaSi sterilizaciis gamoyeneba, xolo meore SemTxvevaSi ki ara, 
sasamarTlosTvis aSkarad arRvevda me-14 SesworebiT ganmtkicebul 
Tanasworobis garantias. 

skineris gadawyvetilebis dasabuTeba Semdeg elementebzea agebuli 
– qorwineba da gamravleba adamianis fundamenturi uflebaa (Tumca 
mosamarTle duglasi Tavs ikavebs miuTiTos, Tu konstituciis rome-
li norma icavs am fundamentur uflebas); Sesabamisad, sasamarTlom 
unda gamoiyenos mkacri Sefasebis testi gansxvavebuli mopyrobis 
Semowmebisas; mkacri Semowmebis standartis mixedviT, dauSvebelia, 
saxelmwifom arsebiTad msgavsi danaSaulis Camden pirebTan mimar-
TebiT, erT SemTxvevaSi uari Tqvas, xolo meore SemTxvevaSi miiRos 
sterilizaciis gadawyvetileba. 

miuxedavad sasamarTlos aqcentisa, rom gasaCivrebuli kanoni 
fundamentur TavisuflebaSi ereva, romlis borotad gamoyenebasac 
SeiZleba adamianisa da sazogadoebis TavisuflebisTvis gamouswore-
beli Sedegebi moCyves, sasamarTlo gverds uvlis arsebiTi sakiTxis 
Sefasebas – moicavs Tu ara Statebis „sapolicio uflebamosileba~ 
adamianis TavisuflebaSi iseT Carevas, rogoric sterilizacia da 
adamianisTvis gamravlebis Sansis samudamo mospobaa. mosamarTle 
duglasis miniSnebiT, sasamarTlo saqmes Tanasworobis garantiis 
safuZvelze wyvets, ramdenadac, misi darRveva imdenad aSkara da mZi-
mea, rom ufro Rrma arsebiT argumentze gadasvla aRar aris saWiro. 
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Tumca sasamarTlos Tavmjdomare sTounisa da mosamarTle jeqsonis 
Tanmxvedri azrebi cxads xdis am dasabuTebis aramyarobas. 

pirvel rigSi, gasaCivrebuli kanoniT SezRuduli Tavisuflebis 
fundamentur uflebad aRiareba uxsnis gzas mkacri testis gamoyenebas 
da SesaZlebels xdis Tanasworobis intensiur analizs. fundamenturi 
uflebis SezRudvis gareSe, xelisuflebis mier danaSaulebis mixed-
viT gansxvavebuli klasifikacia advilad gadalaxavda gonivruli 
safuZvlis tests. amas Tavad mosamarTle duglasis mier Sesabamisi 
iurisprudenciis mimoxilvac adasturebs. meorec, rogorc mosamarT-
le stouni ambobs: „Tu oklahomas SeuZlia, mimarTos damnaSaveebis 
sterilizacias im daSvebiT, rom maTi midrekilebebi memkvidreobiT 
gadaecema momaval Taobebs, me seriozulad veWvob, rom Tanaswori 
dacvis klauzula moiTxovs, es zoma an yvela damnaSavis mimarT iyos 
gamoyenebuli an arc erTis~.21 

fundamenturi kiTxva aq saxelmwifos mier adamianebis steriliza-
ciis uflebamosilebaa zogadad da ara is, saxelmwifo yvela damna-
Saves sterilizacias dauqvemdebarebs Tu ara. uTanasworo mopyroba 
aq problemis mxolod erTi mcire nawilia, romelic Tavisuflebis 
fundamentur problemebs pasuxgaucemels tovebs. ufro mWidro 
gamokvlevis SemTxvevaSi Tavad eugenikis fsevdo-samecniero gamarT-
leba aris imdenad aragonivruli, rom mis safuZvelze gonivruli 
klasifikacia saerTod SeuZlebelia. 

rogorc sasamarTlos Tavmjdomare stouni wers, sul mcire, kiTxvis 
niSnis qveS dgas imis daSvebad miReba, rom konkretuli danaSaulis 
Camdeni konkretuli adamianebi sazogadoebisTvis saSiS midrekilebebs 
memvidreobiT gadascemen. Tu amis saTanado sicxadiT sakanonmdeblo 
donze gadawyveta SeuZleblia, maSin rogorc mosamarTle stouni 
acxadebs, „jerovani proceduris garantiis~ procesualuri nawili 
uflebas aZlevs damnaSaves, amtkicos, rom mis konkretul garemoebeb-
Si sterilizaciis gamoyeneba gaumarTlebelia. amrigad, mosamarTle 
stouni oklahomas kanons ara Tanasworobis klauzulis, aramed „jero-
vani proceduris~ klauzulis procesualuri frTis qveS gaauqmebda. 
Tumca esec problemis sanaxevro gadawyvetaa, ramdenadac „jerovani 
procesis~ procesualuri garantia icavs mxolod konstituciurad 
identificirebad „Tavisuflebis, sicocxlis an sakuTrebis~ interess. 

21 iqve. mosamarTle stounis Tanmxvedri azri. 
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aRniSnuli interesis povna ki sterilizaciis SemTxvevaSi rTulia 
uflebaTa bilis romelime adgilas, Tu isev jerovani proceduris 
garantiaSi sityva „Tavisuflebas~ ar mivadeqiT. 

problemis sruli masStabi srulad mxolod mosamarTle jeqsons 
aqvs warmodgenili. is eTanxmeba rogorc mosamarTle duglass, ise 
sasamarTlos Tavmjdomare stouns, rom kanoni arRvevs Tanasworobis 
da „jerovani proceduris~ klauzulis procesualur nawils. Tumca 
mosamarTle jeqsons miaCnia, rom es safuZvelebi urTierTgamomri-
cxavi ar aris, piriqiT, isini aqtis arakonstituciurobas erTad qm-
nian. mosamarTle jeqsons miaCnia, rom es winaaRmdegobani problemis 
mxolod nawilia. mosamarTle jeqsonis azriT: „arsebobs zRvari, 
romelSic sakanonmdeblo organoSi warmodgenilma umravlesobam 
SeiZleba Caataros biologiuri eqsperimentebi umciresobis bunebiTi 
SesaZleblobebis, Rirsebisa da pirovnebis xarjze, maT xarjzec ki, 
vinc Caidines umravlesobis mier danaSaulad dadgenili qmedebebi. 
imis miuxedavad, rom am saqmeSi gasaCivrebuli aqti baTildeba manam, 
sanam am mTavari sakiTxis ganxilvas mivaRwevT, am sakiTxs wamovWri 
imitom, rom Tavidan avirido Sedegi – TiTqos es kiTxva saerTod ar 
idges, imis gamo rom is ar ganxilula~.22 

saqmeSi „grisvoldi konektikutis winaaRmdeg~,23 sasamarTlos 
umravlesoba win aRudga zewolas, daebrunebina lohneris standarti 
konstituciuri Tavisuflebis masStabad. grisvoldis saqmeSi gasa-
Civrebuli iyo konektikutis Statis kanoni, romelic daqorwinebul 
wyvilebs kontracepcias ukrZalavda. mosarCele grisvoldi ojaxis 
dagegmvis praqtikas misdevda, wyvilebisTvis kontracepciis miwodebis 
CaTvliT da am saqmianobisTvis gaasamarTles. 

msjelobis dasawyisSive mosamarTle duglasma uaryo lohneris 
standartis gamoyenebis SesaZlebloba. „Cven ar vmuSaobT rogorc 
supersakanonmdeblo organo, rom ganvsazRvroT im kanonebis sibrZne, 
saWiroeba da saTanadooba, romlebic ekonomikur problemebs, biznes 
saqmianobas an socialur pirobebs Seexeba. Tumca es kanoni moqmedebs 
pirdapir colisa da qmris intimur urTierTobaze da maTi eqimis 
rolze am urTierTobis erT aspeqtze~.24

22 iqve. mosamarTle jeqsonis Tanmxvedri azri.
23 Supra, „Griswold~. 
24 iqve. 
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aqac mosamarTle duglasi imeorebs lohneris saqmeze holmsis 
gansxvavebuli azridan momdinare arguments, lohneris standartis 
ekonomikuri TavisuflebiT SemozRudvis Sesaxeb. Tavisi argumentis 
Semdeg stadiaze duglass mohyavs maieris da pirsis saqmeebi, oRond 
ara rogorc sasamarTlos mier lohneris standartis gamoyene-
bis SemTxvevebi, aramed rogorc magaliTebi, Tu rogor amoikiTxa 
sasamarTlom konstituciaSi teqstualurad pirdapir arnaxsenebi 
fundamenturi uflebebi. mosamarTle duglasi gvaTavazobs maierisa 
da pirsis saqmis precedentebis imgvar konstruqcias, romelic mis 
argumentaciul strategias gaamarTlebs. is amtkicebs, rom am saq-
meebSi sasamarTlom mSoblis mier Svilebis aRzrdisa da ganaTlebis 
ufleba ara me-14 Sesworebis jerovani proceduris klauzulis si-
tyva „Tavisuflebidan~, aramed pirveli SesworebiT daculi sityvis 
Tavisuflebidan awarmoa. 

mosamarTle duglasi agrZelebs pirveli Sesworebis iurispruden-
ciaze msjelobas da ganixilavs maT Soris gaerTianebis Tavisuflebis 
elementebs, sadac gaerTianebisTvis saxelmwifos mier wevrTa siebis 
gadacemis moTxovna am Tavisuflebis arakonstituciur SezRudvad 
CaiTvala. mosamarTle duglasi askvnis, rom „[aSS-is konstituciis] 
pirvel Sesworebas aqvs Crdilovani nawili, sadac piradi cxovrebis 
xelSeuxebloba („privatuloba“) saxelmwifo Carevisgan aris daculi~.25 

mosamarTle duglass miaCnia, rom aseTi „Crdilovani nawili~ aqvs 
ara mxolod pirvel, aramed uflebaTa bilSi Semaval danarCen Seswo-
rebebsac: „uflebaTa bilis specifikur garantiebs aqvT Crdilovani 
nawilebi, romlebic iqmnebian am garantiebidan gamomdinare da es 
garantiebi aZleven maT Sinaarssa da sicocxles. mravali aseTi garan-
tia qmnis „privatulobis (xelSeuxebeli piradi cxovrebis) zonebs~.26 

25 iqve. 
26 iqve. „rogorc vnaxeT, erTi aseTi ufleba gaerTianebis Tavisuflebaa, romelic 

pirveli Sesworebis Crdilovan nawilSia mocemuli. mesame Sesworeba, romelic 
krZalavs jariskacTa savaldebulo dabinavebas mSvidobianobis dros patronis 
Tanxmobis gareSe, aseTi xelSeuxebeli piradi sivrcis kidev erTi aspeqtia. meo-
Txe Sesworeba naTlad ganamtkicebs „adamianebis uflebas maTi pirovneba, saxli, 
mimowera da qoneba daculi iyos aragonivruli Cxrekisgan an CamorTmevisgan„. 
mexuTe Sesworeba sakuTari Tavis winaaRmdeg bralis aRiarebiT, Cvenebaze uaris 
garantiiT, moqalaqes SesaZleblobas aZlevs, Seqmnas xelSeuxebeli piradi zona, 
sadac mTavrobas ar SeuZlia, aiZulos igi, danebdes sakuTari Tavis sazianod. 
mecxre Sesworeba ki iTvaliswinebs: „konstituciaSi calkeuli uflebebis gan-
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grisvoldis saqmeze sasamarTlos umravlesoba askvnis, rom „wi-
namdebare saqme, maSasadame, Seexeba urTierTobas, romelic ramde-
nime fundamenturi konstituciuri garantiiT Seqmnil xelSeuxebel 
pirad zonaSi mdebareobs da Seexeba kanons, romelic krZalavs ra 
kontraceptivebis gamoyenebas da ara maT warmoebas an gayidvas, 
eswrafvis, miaRwios sakuTar miznebs am urTierTobisTvis yvelaze 
gamanadgurebeli saSualebebiT. amgvar kanons ar SeuZlia ZalaSi 
darCes nacnobi principis Suqze, romelsac es sasamarTlo ase xSirad 
iyenebs da romlis mixedviTac, xelisuflebis mizani, gaakontrolos 
an aRkveTos moqmedebebi, romlebic konstituciurad Statis reguli-
rebas eqvemdebareba, ar SeiZleba miRweuli iyos iseTi saSualebebiT, 
romlebic usargeblod farToa da daculi Tavisuflebebis arealSi 
iWreba. davuSvebdiT ki, policias gaeCxrika saojaxo saZineblebis 
wminda sivrceebi imisTvis, rom kontraceptivebis gamoyenebis niSnebi 
aRmoeCina? amis gafiqrebac ki Seuracyofs qorwinebasTan dakavSire-
buli xelSeuxebeli piradi sivrcis cnebas“. 

grisvoldis saqmis mocemuli msjeloba naTlad warmoaCens ra-
dikalur gamijvnas pirsis saqmeSi gamoyenebuli standartisgan. ga-
vixsenoT, rom pirsis saqmeSi sasamarTlo erTianobaSi xedavs mSoblis 
uflebas, aRzardos Svili Tavisi SexedulebebiT, mosarCele organi-
zaciis ekonomikur interesTan mSoblebisTvis SeeqmnaT ganaTlebis 
amgvari platforma. grisvolds Tavisi, rogorc eqimis saqmianobis 
ekonomikur aspeqtze rom gaemaxvilebina yuradReba, warmatebas ver 
miaRwevda. sasamarTlosTvis gadamwyveti is iyo, rom grisvoldis 
saqmianoba daqorwinebuli wyvilis piradi da ojaxuri sivrcis gan-
sakuTrebiT intimur nawils ukavSirdeboda, romelSi Carevac TiTqmis 
kategoriulad gamoricxa. 

grisvoldis saqmeSi sasamarTlom piradi da ojaxuri cxovrebis 
mniSvnelovani sivrce gamoyo da gansakuTrebuli konstituciuri 
dacva gaiTvaliswina. aRniSnuli dacvis konstituciuri safuZveli 
imdenad bundovnad da „mistikurad~ Camoayaliba „Crdilovani nawi-
lebis~ argumentaciaSi, rom „jerovani procesis~ arsebiTi garantiis 
konstituciur doqtrinaSi reabilitaciis aucilebloba gaaCina. 

sazRvra ar SeiZleba gagebul iqnes ise, rom daknindes an uaryofil iqnes xalxis 
mier SenarCunebuli sxva uflebebi~. 
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v. „jerovani proceduris arsebiTi garantiis~ 
safuZvelze Tavisuflebis gafarToebis doqtrinuli da 

praqtikuli problemebi

„jerovani proceduris~ klauzulis arsebiTi garantiis fargleb-
Si daculi piradi Tavisuflebisa da avtonomiis iurisprudenciaSi 
uTanxmoebis mTavari xazi Tavisuflebis individualistur da so-
cialur wesrigze orientierebul cnebebs Soris dapirispirebaze 
gadis. aRniSnuli dava ara mxolod konstituciuri iurisprudenciis 
doneze ar aris sabolood gadawyvetili, aramed farTo politikuri 
da instituciuri uTanxmoebis sagania aSS-is sazogadoebaSi. 

piradi Tavisuflebisa da avtonomiis yvelaze radikalurad in-
dividualisturi xedva 1992 wlis qeisis gadawyvetilebaSi aris war-
modgenili,27 romlis yvelaze ufro xSirad gakritikebuli nawili 
mosamarTle entoni kenedis ekuTvnis (sasamarTlos umravlesobis 
azrs sami avtori hyavs. kenedisTan erTad eseni arian mosamarTleebi 
sandra dei o’konori da deivid suteri). qeisis saqmeSi sasamarTlos 
5 wevrianma umravlesobam gauqmebas gadaarCina 1973 wlis preceden-
ti rou veidis winaaRmdeg saqmeze,28 romelmac orsulobis pirvel 
trimestrSi qalis arCevani abortze misi konstituciurad daculi 
Tavisuflebis nawilad gamoacxada. 

qeisis saqmeSi sasamarTlom SeinarCuna da ganamtkica is, rasac Tavad 
uwoda rous saqmis „arsebiTi gadawyveta~.29 sasamarTlos umravles-
obis Tanaxmad, qalis es ufleba „jerovani proceduris~ klauzuliT 
gaTvaliswinebuli TavisuflebiTaa daculi. sasamarTlo mimoixilavs 

27 Planned Parenthood v. Casey, 505 U.S. 833 (1992) „Casey~
28 Roe v. Wade, 410 U.S. 113 (1973). 
29 Supra, „Casey~, sasamarTlos mixedviT, „rous arsebiTi gadawyveta~ efuZneba 

Semdeg principebs: „pirveli, esaa qalis uflebis aRiareba, Caitaros abortis 
procedura nayofis damoukidebel sicocxlisunarianobamde saxelmwifos 
mxridan „arajerovani tvirTis dawesebis~ gareSe. nayofis damoukidebel sico-
cxlisunarianobis miRwevamde Statis interesebi sakmarisad Zlieri araa, rom 
abortis akrZalvis an qalis mxirdan am proceduris arCevaze arsebiTi winaRo-
bis dawesebis argumentad gamodges. meore, aris dadastureba Statis ufleba-
mosilebisa, SezRudos aborti nayofis damoukidebeli sicocxlisunarianobis 
miRwevis Semdeg, Tu kanoni moicavs gamonaklisebs orsulobisTvis, romelic sa-
frTxes uqmnis qalis sicocxles an janmrTelobas da mesame principis mixedviT, 
Stats orsulobis dasawyisidan aqvs legitimuri interesi, daicvas qalis jan-
mrTeloba da nayofis sicocxle, romelic SeiZleba bavSvi gaxdes. es principebi 
erTmaneTs ar ewinaaRmdegeba da Cven TiToeul maTgans mivyvebiT~. 
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Sesabamis iurisprudencias da uars ambobs Tavisuflebis aRniSnu-
li garantiis SezRudviTi ganmartebis or yvelaze gavrcelebul 
argumentze – pirveli, rom me-14 Sesworebis jerovani proceduris 
garantiiT daculi Tavisufleba moicavs mxolod uflebaTa biliT 
dacul specifikur garantiebs, axdens maT „inkorporacias~ da saval-
debulos xdis ara mxolod federaluri xelisuflebisTvis, aramed 
StatebisTvisac da meore garantia icavs mxolod im Tavisuflebebs, 
romlebic Sesworebis ratifikaciis dros iyo aRiarebuli Statebis 
samarTlebrivi sistemebis mier. 

inkorporaciis doqtrina sasamarTlos mier Statebze uflebaTa 
bilis gavrcelebis mTavari konstituciuri safuZvelia, Tumca jero-
vani proceduris klauzulis Tavisuflebis garantiis SemTxvevaSi is 
zedmetad SemzRudveli xdeba daculi Tavisuflebis sferos gansazR-
vrisas da, Sesabamisad, ar gamoiyeneba. amis sanacvlod, sasamarTlos 
umravlesoba qeisis saqmeSi citirebs mosamarTle harlanis midgomas 
po ulmanis winaaRmdeg saqmis gansxvavebuli azridan. Carlanis azriT, 
konstituciuri Tavisuflebis Sinaarsis gansazRvra me-14 Sesworebis 
mixedviT, sasamarTlos „dasabuTebuli gadawyvetilebis~ Sedegad 
xdeba.30

mimoixilavs ra sasamarTlos wina gadawyvetilebebs, umravlesobis 
azri askvnis, rom aborti miekuTvneba personaluri Tavisuflebis 
yvelaze ufro intimur sferos, romelsac Tavisuflebis dacvis qveS 
moaqcevs. sasamarTlos argumentaciis mTavari xazi eyrdnoba mtki-
cebas, rom personaluri Tavisuflebis am uaResad intimur sferoSi, 
sadac adamianebs Soris SesaZloa arsebobdes keTilsindisieri da 
gulwrfeli moraluri uTanxmoeba, saxelmwifom ar unda aiZulos esa 
Tu is arCevani. mniSvnelovania, rom sasamarTlo saxelmwifo Carevis 
wonad gamarTlebas mxolod im momentidan xedavs roca fetusi da-
moukidebel sicocxlisunarianobas miaRwevs.31

30 iqve. harlanis azriT, romelsac qeisis saqmis umravlesoba citirebs: „jerovani 
proceduris dayvana raime formulaze ar momxdara, misi Sinaarsi ar SeiZleba 
raime kodeqsze miTiTebiT ganisazRvros. yvelaze ukeTesi, rac SeiZleba iTqvas, 
aris is, rom sasamarTlo gadawyvetilebebis meSveobiT jerovani proceduris 
iurisprudencia qmnida balanss, romelsac Cveni individis Tavisuflebis pati-
viscemis postulatze dafuZnebuli eri, Tavisuflebasa da organizebuli sazo-
gadoebis moTxovnebs Soris poulobda~. 

31 iqve. sasamarTlos dasabuTeba qalis Tavisuflebisa da avtonomiis farglebze 
abortis dros Semdegnairad aris Camoyalibebuli: „qalebi da kacebi keTilsin-
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sxva mxriv, piradi Tavisuflebis es sfero mniSvnelovnad Seuvalia: 
„es sakiTxebi moicaven yvelaze ufro intimur pirovnul arCevans, 
romlebic adamianma SeiZleba cxovrebis manZilze gaakeTos, arCevans 
romlebic centraluria pirovnuli Rirsebisa da avtonomiisTvis, 
aseve centraluria TavisuflebisTvis, romelic daculia meToTxmete 
Sesworebis mixedviT. Tavisuflebis guls qmnis ufleba, gansazRvro 
yofis, arsis, samyarosa da adamianis sicocxlis saidumlos sakuTari 
cnebebi. am sakiTxebTan dakavSirebuli rwmenebi ver gansazRvravdnen 
pirovnebis atributebs, Tu isini saxelmwifos iZulebiT iqnebodnen 
Camoyalibebuli~.32 

es ukanaskneli paragrafi mosamarTle kenedis avtorobiT aris 
yvelaze xSirad gakritikebuli – individualisturi elementi kons-
tituciuri Tavisuflebis am gansazRvrebaSi. miuxedavad imisa, rom 
sasamarTlo aRiarebs abortis moralur da pirovnul Sedegebs ara 
mxolod qalze, aramed mis ojaxze, abortis proceduris Semsrule-
blebze Tu sxva monawileebze, ise zogadad sazogadoebaze, saboloo 

disierad ver Tanxmdebian da Cven vvaraudobT, rom yovelTvis ver SeTanxmde-
bian orsulobis Sewyvetis Rrma sulier da moralur Sedegebze, TviT orsulo-
bis yvelaze adreul stadiazec ki. zogierTi Cvengani rogorc adamiani aborts 
Cveni moralis yvelaze bazisuri principebis Seuracyofad miiCnevs, Tumca amas 
ar SeuZlia gansazRvros Cveni dRevandeli gadawyvetileba. Cveni valdebulebaa, 
ganvsazRvroT Tavisufleba yvelasTvis da ara Cveni sakuTari moraluri kode-
qsi movaxvioT Tavs. ZiriTadi konstituciuri sakiTxi Seexeba imas, SeuZlia Tu 
ara xelisuflebas, gadaWras es filosofiuri kiTxvebi imdenad sabolood, rom 
qals waarTvas yvela arCevani am sakiTxze, garda albaT im iSviaTi SemTxvevebisa, 
rodesac orsuloba Tavad qalis sicocxles an janmrTelobas uqmnis safrTxes, 
an gaupatiurebis, an incestis Sedegia. CveulebiTi konstituciuri doqtrinaa, 
rom iq, sadac gonieri xalxi ver Tanxmdeba xelisuflebas, SeuZlia nebismieri 
poziciis arCeva. TumcaRa es Teorema iseT mdgomareobas iRebs nagulisxmevad, 
roca arCevani ar iWreba dacul TavisuflebaSi. amrigad, maSin rodesac zogi 
adamiani SeiZleba ver Tanxmdebodes, miesalmos Tu ara droSas, an Seuracyos 
Tu ara droSa, Cven davadgineT, rom saxelmwifos ar SeuZlia amaTgan erTi an 
meore Sexedulebis iZuleba an aRsruleba. Cveni samarTali konstituciurad 
icavs pirovnul gadawyvetilebebs, romlebic Seexeba qorwinebas, gamravlebas, 
kontracefcias, saojaxo urTierTobebs, bavSvis aRzrdas da ganaTlebas. Cveni 
gadawyvetilebebi aRiareben „rogorc martoxela ise daqorwinebuli individis 
uflebas, Tavisufali iyos gaumarTlebeli saxelisufleblo Carevisgan iseT 
sakiTxebze, romelic imgvar fundamentur gavlenas axdens mis personaze, rogo-
ricaa gadawyvetileba, hyavdes Tu ara Svili. Cveni precedentebi pativs scemen 
„ojaxis kerZo sferos, sadac saxelmwifos Sesvla ar SeuZlia“. 

32 iqve. 
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angariSSi wonasworobis wertilis Zieba mxolod qalis avtonomiasa 
da xelisuflebis iZulebis uflebamosilebas Soris xdeba. 

konservatori kritikosebisTvis gansakuTrebiT anaTemis tolfasia 
am paragrafSi aRiarebuli individis sindisis Tavisuflebis iseTi 
gageba, romelic adamians sicocxleze da mis Rirebulebaze moralu-
ri arCevanis gakeTebis Tavisuflebas aZlevs. am kritikosebisTvis 
Tavisufleba, sul mcire, „mowesrigebuli Tavisuflebis~ cnebaSia 
moqceuli, sadac adamians rogorc sazogadoebrivi wesrigis subieqts, 
garkveuli moraluri statusi da valdebulebebi gaaCnia, romelic 
misi sindisis Tavisuflebis farglebSi gadasinjvas ar eqvemdebreba. 

konservatoruli reaqcia qeisis gadawyvetilebis am yvelaze ufro 
winaaRmdegobriv nawilze maleve gamoCnda sasamarTlos mier ramdenime 
wlis Semdeg evTanaziis saqmeze miRebul gadawyvetilebaSi, saqmeSi 
„vaSingtoni gluksbergis winaaRmdeg~.33 am saqmeSi gasaCivrebuli iyo 
vaSingtonis Statis kanonmdebloba, romliTac aqtiuri evTanazia 
sisxlis samarTlis wesiT isjeboda. federalurma pirveli instan-
ciis da saapelacio sasamarTloebma, qeisis da kruzanis34 (pasiuri 
evTnaziis – pacientisTvis sicocxlis SemanarCunebeli mkurnalobis 
Sewyvetis dasaSvebobis Sesaxeb gadawyvetileba) gadawyvetilebebze 
dayrdnobiT daadgines, rom jerovani proceduris klauzulis arse-
biTi garantiiT daculi Tavisufleba moicavda rogorc sikvdilis 
uflebas, aseve TviTmkvlelobaSi daxmarebis uflebasac. 

sasamarTlos Tavmjdomare renqvistisTvis mTavari iyo qeisis pre-
cedentis daZlevis gareSe ar gamoeyenebina misi dasabuTebis mTavari 
elementebi, gansakuTrebiT ki is nawili, romelic adamianis avtonomiis 
sferoSi moaqcevs sicocxlis Rirebulebis Sesaxeb gadawyvetilebebs. 
renqvistis strategiaSi ara mxolod msjelobis am xazis ugulebelyofa 
iyo mniSvnelovani, aramed jerovani proceduris arsebiTi nawilis 
analizis SemzRudavi interpretaciis teqnikis ganmtkicebac. 

Sesabamisad, sasamarTlos Tavmjdomare renqvistis mosazrebiT, 
jerovani proceduris analizisas, rodesac dgindeba, aris Tu ara 
konkretuli fundamenturi ufleba an Tavisuflebis interesi me-14 
SesworebiT daculi, mTavari da warmmarTveli aris istoriisa da 
samarTlebrivi tradiciebis analizi. am midgomis mixedviT, sasamarT-
lo mxolod maSin aRiarebs fundamentur uflebas an Tavisuflebis 

33 Washington v. Glucksberg, 521 U.S. 702 (1997) „Glucksberg~
34 Cruzan v. Director, Missouri Department of Health, 497 U.S. 261 (1990).
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interess me-14 SesworebiT daculad, Tu dadasturda, rom is isto-
riulad aRiarebulia samarTlebrivad an samarTlebrivi tradiciiT. 

am analizis safuZvelze, gadawyvetilebis didi nawili eZRvneba 
istoriul ganxilvas saerTo samarTlidan Tanamedrove amerikul ka-
nonebamde, rogorc TviTmkvlelobis, ise TviTmkvlelobaSi daxmarebis 
samarTlebrivi akrZalvis Taobaze. am vrceli istoriuli mimoxilvis 
saboloo Sedegi aris daskvna, rom TviTmkvlelobaSi daxmarebis sa-
marTlebrivi akrZalva imdenad Rrmad aris gamjdari aSS-is Statebis 
samarTalsa da tradiciebSi, rom misi daSveba ver iqneba konstituciuri 
ufleba daculi Tavisuflebis arsebiTi konstituciuri garantiiT. 

aRniSnuli analizisas fundamenturia gansxvaveba, romelsac sasa-
marTlo avlebs pasiuri evTanaziis konstituciur daSvebasa da 
aqtiuri evTanaziis akrZalvas Soris. pasiuri evTanazia, mkurnalo-
baze uari momdinareobs saerTo samarTalSi aRiarebuli uflebidan, 
maSin rodesac msgavsive samarTlebrivi ufleba TviTmkvlelobaSi 
daxmarebis SemTxvevaSi ar arsebobs, piriqiT, erTmniSvnelovnad aris 
kriminalizebuli. rogorc sasamarTlo aRniSnavs: 

„jerovani proceduris arsebiTi garantiis sasamarTlos mier dam-
kivdrebul analizs ori nawili aqvs: pirveli, sasamarTlo regula-
rulad aRniSnavda, rom klauzula icavs im fundamentur uflebebsa 
da Tavisuflebebs, romlebic obieqturad Rrmad arian fesvgadgmuli 
eris istoriasa da tradiciaSi; meore, sasamarTlo moiTxovda „fr-
Txil aRweras~ moTxovnili Tavisuflebis interesisa. mopasuxeebi-
sa da mecxre saapelacio sasamarTlos mier am interesis mravali 
aRwera, kerZod „ufleba, gansazRvro sakuTari sikvdilis dro da 
manera~, „sikvdilis ufleba~, „Tavisufleba, airCio rogor mokvde~, 
„ufleba, akontrolo sakuTari ukanaskneli dReebi“, „ufleba, airCio 
adamianuri da Rirseuli sikvdili~ da „Tavisufleba, gansazRvro 
sakuTari sikvdili~ am meore moTxovnas ewinaaRmdegebian. ramdenadac 
vaSingtonis kanoni krZalavs „sxva adamianis daxmarebas TviTmkvle-
lobaSi~, am sasamarTlos mier pasuxgasacemi kiTxva ufro saTanadod 
ase SeiZleba Camoyalibdes, „Tavisufleba~, Caidino TviTmkvleloba, 
romelic specialuradaa daculi klauzuliT, mocavs Tu ara igive 
uflebas daxmarebis miRebis gziT. am moTxovnil uflebas araviTari 
adgili ar aqvs Cveni eris tradiciebSi, Tu gaviTvaliswinebT qvey-
nis Tanmimdevrul, TiTqmis sayovelTao da gangrZobad uaryofas am 
uflebisa TviT terminalurad daavadebuli, mentalurad kompeten-
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turi srulwlovanebis SemTxvevaSic. mopasuxeebis sarCelis dakmayo-
filebis SemTxvevaSi sasamarTlos mouwevs saukuneebis ganmavlobaSi 
damkvidrebuli samarTlebrivi doqtrinisa da praqtikis daZleva da 
TiTqmis yvela Statis gansjiT miRebuli politikuri gadawyvetilebis 
uaryofa. mopasuxeebis mtkiceba, rom moTxovnili interesi Seesabame-
ba Cvens arsebiTi jerovani proceduris iurisprudenicas Tu Cvens 
istorias da praqtikas ara, ar aris damajerebeli. konstituciurad 
daculi ufleba sicocxlis SemanarCunebel hidraciaze uarisa, ro-
melic kruzanis saqmeSi dadginda, ar gamomdinareobda avtonomiis 
abstraqtuli cnebidan, aramed eris istoriasa da tradiciebze iyo 
dafuZnebuli, Tu gaviTvaliswinebT saerTo samarTalSi damkvidrebul 
wess, rom iZulebiTi mkurnaloba sxeulis dazianebad iTvleboda da 
grZel samarTlebriv tradicias, romelic icavda gadawyvetilebas 
arasasurvel mkurnalobaze uaris Tqmaze. miuxedavad imisa, rom qeisis 
saqmem daadgina, jerovani proceduris garantiiT daculi uflebe-
bidan da Tavisuflebebidan bevri exmianeba personalur avtonomias, 
aqedan ar gamomdinareobs, rom yvela mniSvnelovani intimuri da 
piradi gadawyvetileba amgvarad aris daculi~.35 

gluksbergis saqmeSi sasamarTlos konservatorulma frTam scada 
daeviwroebina is sfero, sadac SesaZlebeli iqneboda axali funda-
menturi uflebebisa da Tavisuflebebis „aRmoCena~. sasamarTlom 
pirdapir miuTiTa sakuTar ganzraxvaze, amiT SemoezRuda sakuTari 
instituciuri kompetenciis farglebi da ar daeSva is, raSic arse-
biTi jerovani proceduris iurisprudencias gansakuTrebiT sdeben 
brals – mosamarTleebis sakuTari moraluri preferenciebis kons-
tituciuri gamyareba. 

Tumca aqve unda aRiniSnos, rom gluksbergis testi ar aris ori-
ginalisturi sakonstitucio interpretaciis Teoriis analizi da 
ar Semoifargleba mxolod konstituciis mniSvnelobis an samarTle-
brivi tradiciis analiziT mxolod konstituciis Sesabamisi normis 
ratifikaciis periodisaTvis. gluksbergis analizisTvis SesaZloa, 
bolo dekadebSi Tu wlebSi romelime uflebis samarTlebrivi aRia-
rebis Tanmimdevruli tendencia mniSvnelovani aRmoCndes Tundac 
saukuneebiT damkvidrebuli samarTlebrivi tradiciis Tu praqtikis 
sapirwoned. miuxedavad imisa, rom am midgomiT gluksbergis saqmis 

35 Supra, „Glucksberg~. 
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sasamarTlo cdilobs, Tavi daaRwios qeisis saqmeSi Semotanili indi-
vidualisturi, moraluri da politikuri filosofiis abstraqtul 
principebs, imis SiSiT, rom SesaZlo Sedegi ganusazRvrelad farTo 
iqneba, Tavadac aranakleb ganuWvretel da rTulad kontrolirebad 
tests amkvidrebs istoriisa da tradiciis standartis saxiT. 

is, Tu ramdenad SemzRudavia istoriisa da tradiciis analizi axa-
li fundamenturi uflebebis aRmoCenisas yvelaze ukeT mosamarTle 
kenedis mier gei pirTa uflebebze iurisprudenciaSi am standartis 
gamoyenebaSi demonstrirdeba. rogorc lourensis36 ise obergefelis37 
saqmeebSi imisaTvis, rom konsensualuri homoseqsualizmis kriminali-
zacia da lgbt wyvilTa qorwinebis dauSvebloba jerovani procedu-
ris arsebiTi garantiiT dacul TavisuflebaSi moeqcia, mosamarTle 
kenedis mouwia istoriisa da tradiciis argumentis gaTvaliswineba 
imdenad, ramdenadac sasamarTlos gluksbergis gadawyvetileba ar 
dauZlevia da is moqmedi precedentia. 

mosamarTle kenedis, cxadia, gauWirdeboda imis dasabuTeba, rom 
homoseqsualuri seqsis kriminalizaciis akrZalva an lgbt pir-
Ta qorwinebis daSveba amerikeli eris tradiciasa da samarTalSi 
Rrmad iyo gamjdari. Tumca misi gverdis avlis gza, erTi mxriv 
seriozulad iRebs istorias da tradicias da cdilobs aCvenos am 
tradiciis evolucia sruli akrZalvidan Tavisuflebis aRiarebamde 
(Tundac amaze azrTa sxvadasxvaoba jer kidev ar iyo dasrulebuli, 
rogorc magaliTad, gei qorwinebis SemTxvevaSi), xolo, meore mxriv, 
Seamciros istoriisa da tradiciis analizis gavlena Tavisuflebis 
ganmartebisas da mas meoradi funqcia mianiWos. rogorc mosamarTle 
kenedi obergefelis saqmeSi wers lourensis citirebiT, arsebiTi 
jerovani proceduris analizis „megzuri da disciplinis Semqmneli 
aris istoria da tradicia, Tumca mis garesazRvrebs ar adgenen. es 
meTodi pativs scems Cvens istorias da swavlobs misgan, ise rom neba 
ar misces warsuls, warmarTos awmyo~.38 

ufro metic, rogorc mosamarTle kenedi Semdeg paragrafSi am-
tkicebs, usamarTlobis gamJRavnebas istoriulad dro SeiZleba 
dasWirdes da maSinve ar iyos cxadi. amitomac, misi azriT, rodesac 
cxadi xdeba, rom sakiTxis istoriulad damkvidrebuli gadawyveta 

36 Lawrence v. Texas, 539 U.S. 558 (2003).
37 Obergefell v. Hodges, 576 U.S. (2015).  
38 iqve. 
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usamarTloa konstituciis ZiriTad princebTan da suliskveTebasTan 
mimarTebiT, es istoria da tradicia misi Secvlis xelisSemSleli 
ver unda gaxdes.39 

Sesabamisad, obergefelis saqmeSi didwilad SegviZlia vendoT 
gansxvavebuli azris mosamarTleebs mtkicebaSi, rom mosamarTle 
kenedim Secvla gluksbergis mier damkvidrebuli precedenti isto-
riisa da tradiciis analizisa.40 gluksbergis saqmeSi cxadi iyo, rom 
istorias da tradicias gadamwyveti adgili hqonda Tavisuflebis 
arsebiTi garantiis analizSi, maSin rodesac kenedis midgomaSi mas 
mxolod meoreuli da damxmare mniSvneloba eniWeba. 

amrigad, obergefelis saqme qmnis wertils, sadac individualis-
turi moraluri da filosofiuri principebi gansazRvraven Tavisu-
flebis arsebiTi garantiis Sinaarss politikur xelisuflebasTan 
mimarTebiT, yovelgvari sazogadoebrivi wesrigis cnebaze miTiTebis 
gareSe. obergefelis saqmeSi ojaxis rogorc sazogadoebrivi wesrigis 
mniSvnelovani elementis mniSvneloba, maT Soris istoriuli, aRia-
rebulia, Tumca am institutis formebi da farglebi ganisazRvreba 
individis avtonomiaze miTiTebiT da ara individis avtonomia gani-
marteba ojaxis da qorwinebis sazogadoebriv wesrigSi dakavebuli 
adgilis mixedviT. 

Sesabamisad, arsebiTi TavisuflebiT daculi sfero me-14 Seswore-
baSi, erTi mxriv, ganisazRvreba individis avtonomiaze centraluri 
miTiTebiT, meore mxriv, mowyvetilia yvela im aspeqts, romelsac pi-
radi an intimuri mniSvneloba ar aqvs da arsebiTadaa dakavSirebuli 
sazogadoebrivi wesrigis farTo instituciur cnebasTan, rogorc es 
„mowesrigebuli Tavisuflebis~ tradiciuli cnebiT iyo gansazRvruli. 

39 iqve. 
40 iqve. ix. sasamarTlos Tavmjdomare robertsis, mosamarTleebis skalias, Toma-

sis da alitos gansxvavebuli azrebi. 
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4. Sejameba

mTavari msgavseba aSS-is da saqarTvelos sasamarTloebis midgomas 
Soris aris rezidualuri garantiebis (jerovani proceduris klauzu-
la, konstituciis me-16 muxli) gamoyeneba Tavisuflebisa da avto-
nomiis im aspeqtebis dasacavad, romelic konkretul konstituciur 
uflebebSi ar aris daculi. es gadawyveta, erTi SexedviT, amcirebs 
am garantiebis farglebs, Tumca rogorc orive iurisdiqciis analizi 
gviCvenebs, es molodini naklebad marTldeba. rezidualuri garantie-
bis SemTxvevaSi, iseve rogorc gansaxilvel SemTxvevebSi, garantiebis 
Ria buneba maTi ganmartebisa da gamoyenebis rTul problemebs qmnis. 
Sesabamisad, orive iurisdiqciis SemTxvevaSi mniSvnelovania imgvari 
doqtrinuli saSualebebis ganviTareba, romelic rezidualuri garan-
tiis farglebs gamokveTda an/da masSi Tavisuflebis axali aspeqtis 
moqcevisTvis met-naklebad cxad standarts Camoayalibebda. 

SeerTebuli Statebis sasamarTlo praqtikis ganxilva am mxriv 
gviCvenebs, rom istoriisa da samarTlebrivi tradiciis standartis 
gamoyeneba imis gansasazRvrad, Tu ra SeiZleba moeqces me-16 muxliT 
dacul sferoSi, ar aris mizanSewonili. es daskvna gamomdinareobs 
ara mxolod xsenebuli analizis problemurobiT, aramed saqarTvelos 
samarTlebrivi tradiciis simwiriTac. meore mxriv, mxolod abstraq-
tuli konstituciuri Teoriis logikis gamoyeneba me-16 muxlis sferos 
gansasazRvrad aseve problemuri SeiZleba aRmoCndes. sasamarTlos 
unda SeeZlos, maqsimaluri sicxadiTa da damajereblobiT moaqcios 
Tavisuflebis esa Tu is aspeqti konstituciuri dacvis qveS. imdenad, 
ramdenadac samarTlebrivi tradicia sasamarTlos, savaraudod, ver 
daexmareba imis gadawyvetaSi, unda amoikiTxos Tu ara konkretuli 
Tavisufleba me-16 muxlis rezidualur garantiaSi, erTaderTi al-
ternativa konstituciis ZiriTadi struqturis analizis moSvelieba 
SeiZleba iyos. 
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