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avtorisagan

winamdebare saxelmZRanelo Seiqmna aRmosavleT-dasavleT marT-
vis institutis marTlmsajulebis damoukideblobisa da samarTle-
brivi gaZlierebis proeqtis (EWMI-JILEP) mxardaWeriT. 

saxelmZRvaneloze muSaobis periodSi mudmivad viRebdi Rirebul 
daxmarebas JILEP-gan samecniero literaturiT, aseve akademiuri 
werisa da profesiul eTikaSi Catarebuli treningebiT. yovelTvis 
vgrZnobdi proeqtis mxardaWeras,rac Zalian damexmara sauniversi-
teto saxelmZRvanelos SeqmnaSi.

aRniSnuli saxelmZRvanelos struqtura da Sinaarsi agebulia 
Tanamedrove umaRlesi saswavleblebis sauniversiteto saxelmZRvan-
loebis modelze. samecniero-pedagogiuri muSaobis gamocdilebidan 
gamomdinare, Sevecade, gameTvaliswinebina studentebisaTvis misaRe-
bi formati, rac, vimedovneb, maT SesaZleblobas miscemT, sanivTo 
samarTlis institutebi da samarTlebrivi problemebi sistemuri 
midgomis safuZvelze Seiswavlon. 

saxelmZRvaneloSi ganxilul sakiTxze mocemulia Teoriuli 
dasabuTeba, sakanonmdeblo regulireba, praqtikuli davalebebi da 
samosamarTlo samarTali. wignSi gamoyenebuli praqtikuli komponen-
tebi studentebs miscems SesaZleblobas, individualuri muSaobiT 
gaiRrmavon codna. gansakuTrebiT didia avtoris pasuxismgebloba 
samarTlis aRniSnul dargSi muSaobisas, vinaidan sanivTo samarT-
lis codna mniSvnelovani sawindaria kerZo samarTalSi warmatebuli 
profesiuli saqmianobisTvis. 

1997 wels saqarTvelos samoqalaqo kodeqsis miRebiT ganxor-
cielda qarTuli kerZo samarTlis dabruneba kontinenturi evro-
pis samarTlis sivrecSi, rac, vfiqrob, gvavaldebulebs, SedarebiTi 
samarTalmcodneobis daxmarebiT SevZloT erovnuli kanonmdeblo-
bis ganviTareba da srulyofa. amdenad, mniSvnelovania evropul 
qveynebSi arsebuli samarTlebrivi suraTis Seswavla. saxelmZRvane-
lo mkiTxvels miscems SesaZleblobas, samarTlebriv problemebs Se-
darebiT-samarTlebrivi kuTxiTac Sexedos.

madloba minda vuTxra Cems studentebs, romlebic did stimuls 
maZlevdnen saxelmZRvaneloze muSaobis procesSi. maTTan dialogi 
problematur sakiTxze miadvilebda sakiTxebis maTTvis misaRebi 
eniT ganxilvas. maT mier gamoTqmuli mosazrebebi gaziarebuli da 
asaxulia saxelmZRvaneloSi. 

gansakuTrebulad minda aRvniSno qarTveli mecnierebis wvlili 
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aRniSnuli saxelmZRvanelos SeqmnaSi. minda madliereba da pativ-
iscema gamovxato iv. javaxiSvilis saxelobis Tbilisis saxelmwifo 
universitetis profesorebis _ besarion zoiZis, lado Wanturias, Te-

vdore niniZis mimarT, maT mier Seqmnili saxelmZRvaneloebi da mono-
grafiuli kvlevebi mniSvnelovani wyaro gaxldaT aRniSnul saxelmZ-
Rvaloze muSaobis procesSi. gansakuTrebuli madloba Cems mecnier 
xelmZRvanels profesor baton besarion zoiZes, romlis Rvawli Cemi 
profesiuli Camoyalibebis gzaze ganuzomlad didia. 

aseve minda gansakuTrebuli madliereba gamovxato JILEP-is pro-
eqtis farglebSi mowveuli ucxoeli eqspertebis mimarT. profesor 
dilein svensonis master-klasi, misi rCevebi da rekomendaciebi Ta-
namedrove swavlebis meTodebsa da akademiuri weris standarteb-
ze aqtualuri da mniSvnelovani iyo saxelmZRvanelos SemuSavebis 
saqmeSi. aRsaniSnavia, rom saxelmZRvaneloze muSaobis procesSi gansa-

kuTrebiT mniSvnelovani iyo JILEP-is mxardaWera Tematuri konferen-

ciebisa da samuSao Sexvedrebis saxiT. vfiqrob, saqarTveloSi didxans 

emaxsovrebaT proeqtis inovaciebi da misi damsaxureba qarTuli iu-

ridiuli ganaTlebis ganviTarebis saqmeSi.

calke aRniSvnis Rirsia sauniversiteto saxelmZRvanelos pro-
eqtis koordinatoris, samarTlis doqtoris giorgi juRelis roli. 
man didi daxmareba gamiwia, rogorc avtors, sagulisxmo da kriti-
kuli SeniSvnebiT. maTi gaTvaliswineba dadebiTad aisaxa saxelmZR-
vaneloze. miRebuli gamocdileba ki kargi winapirobaa samomavlo 
proeqtebis dagegmvisTvis. 

Tamar SoTaZe

samarTlis doqtori,
Tsu iuridiuli fakultetis asistent-profesori
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Sesavali

A. Teoriuli nawili

I .  sanivTo (qonebrivi) samarTali

1. sanivTo samarTali _ cneba

sanivTo samarTali samoqalaqo samarTlis erT-erTi qvedargia. 
kodifikaciis sistemaSi sanivTo samarTals eTmoba samoqalaqo ko-
deqsis meore wigni saxelwodebiT _ `sanivTo (qonebrivi) samarTa-
li~, Tumca aqve unda aRiniSnos, rom samoqalaqo kodeqsi erTaderTi 
normatiuli aqti ar aris, romelic mocavs sanivTo-samarTlebrivi 
urTierTobis momwesrigebl noramtiul wesebs. 

sanivTo samarTlis cneba mocemulia iuridiul mecnierebaSi, 
romelic aerTianebs dargisaTvis damaxasiaTebel niSnebs. evropuli 
iuridiuli mecnierebis msgavsad cneba sanivTo samarTali Camoyal-
ibda, rogorc nivTebze pirTa batonobis momwesrigebeli samarTali1.
germaniis, kerZo samarTlis gavleniT qarTul iuridiul doqtrinaSi 
vxvdebiT sanivTo samarTlis gansazRvrebis or variants Semdegi Si-
naarsiT:

I varianti _ `sanivTo samarTali warmoadgens im normaTa er-
Tobliobas, romelic awesrigebs pirTa (samarTlis subieqtTa) urTi-
erTobas nivTTebTan (samarTlis obieqtebTan).~2

II varianti _ `sanivTo samarTali aris samarTlis normaTa er-
Toblioba, romelic gansazRvravs sasaqonlo sikeTeebze (nivTebze) 
adamianTa da iuridiul pirTa batonobis pirobebs~.3

samarTlebrivi mniSvnelobiT alogikuria pirsa da nivTs Soris 
urTierToba. urTierToba arsebobs pirebs Soris, samarTlebrivi 
regulirebisas, urTierToba iRebs samarTlebrivi urTierTobis sa-
xes. pirebs (fizikuri piri, iuridiuli piri) ver eqnebaT urTierTo-
ba nivTebTan maTi Taviseburebebidan gamomdinare, pirebs aqvT saniv-

1 sanivTo samarTlis klasikur da Tanamedrove Sexedulebebze ix. Cases, Materials 

and Text on Property Law Property Law, Sjef Van Erp and Bram Akkermans (eds.), 2012, 39-46.
2 Schwab/Prutting, Sachenrecht, 25. Aulage, 1994, 1; miTiTebulia wignSi: zoiZe, b., qa-
rTuli sanivTo samarTali, 2003, 1.
3 Wanturia, l., sanivTo samarTlis ZiriTadi principebi saqarTvelos momaval 
samoqalaqo kodeqsSi, krebuli: `samarTlis reforma saqarTveloSi“, 1994, 24.
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To da sxva saxis uflebebi nivTebze.
sabazro ekonomikis principebze dafuZnebuli kerZo samarTali 

ar krZalavs kerZo samarTlis subieqtebisaTvis ganusazRvreli ra-
odenobis qonebaze sakuTrebis uflebis mopovebis SesaZleblobas. 
erT fizikur an iuridiul pirs SesaZlebelia imdeni sakuTrebis obi-
eqti hqondes, ramdenis SeZenis finansuri SesaZleblobac aqvs. aqedan 
gamomdinare, nivTze mxolod faqtobrivi batonoba, rogorc sanivTo 
samarTlis dargis gansazRvris safuZveli, moZvelebul koncefciad 
unda miviCnioT. 

Tanamedrove etapze gaizarda qonebis cneba da, garda nivTebi-
sa, samoqalaqo urTierTobis obieqtia, aseve aramaterialuri qone-
brivi sikeTe. samarTlis obieqtze samarTlebrivi safuZvlis gareSe 
ar xdeba arc pirveladi sakuTrebisa da arc sxva sanivTo (qone-
brivi) uflebebis warmoSoba. qonebaze sanivTo uflebebis warmo-
Soba ukavSirdeba kerZo pirTa Soris samarTlebrivi urTierTobis 
arsebobas qonebis gadacemis mizniT. aRniSnuli Taviseburebebis 
gaTvaliswinebiT SesaZlebelia CamovayaliboT sanivTo samarTlis 
gansazRvreba:

sanivTo samarTali warmoadgens normaTa erTobliobas, romelic 

adgens qonebis kategorias da aregulirebs qonebaze sanivTo ufleba-

Ta warmoSobas, Secvlasa da SewyvetasTan dakavSirebul samarTlebriv 

urTierTobebs.

qarTuli sanivTo samarTali awesrigebs sam mniSvnelovan katego-
rias: 

sanivTo (qonebrivi) samarTlebrivi urTierTobebi, pirobiTad 
SesaZlebelia Semdegi sistemiT davyoT:
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sanivTo samarTalSi arsebuli urTierTobebi xasiaTdeba garkveu-
li TaviseburebebiT:

•	 nivTebze pirTa batonoba (kavSiri) gamoixateba qonebaze saniv-
To uflebaSi;

•	 pirebs Soris samarTlebrivi urTierToba miznad isaxavs saniv-
To uflebaTa warmoSobas, Secvlas an Sewyvetas.

evropul iuridiul doqtrinaSi gamoyofen eqvs kiTxvas, romel-
zedac pasuxi arsebiTad gamoxatavs sanivTo samarTlis arss:

•	 ra aris sanivTo samarTali?
•	 ra aris sanivTo ufleba?
•	 rogor SegviZlia gvqondes sanivTo ufleba?
•	 rogor SegviZlia warmovSvaT sanivTo ufleba?
•	 rogor SegviZlia gadavceT sanivTo ufleba?
•	 rogor SegviZlia SevwyvitoT sanivTo ufleba?4

4 Cases, Materials and Text on Property Law Property Law, 2012, 2.
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2. sanivTo samarTlis normebi

sanivTo samarTlis normebis umravlesoba imperatiuli xasiaT-
isaa.5 sanivTo normaTa imperatiuli xasiaTi orgvari mniSvnelobiT 
unda ganvixiloT:

pirveli, definiciuri Sinaarsis normebi, romelic gansazRvravs 
sanivTo samarTlis calkeul kategoriaTa normatiul Sinaarss, 
kerZod, adgens samarTlebrivi mniSvnelobiT Tu ra aris _ qoneba, 
uZravi nivTi, arsebiTi Semadgeneli nawili, sakuTvnebeli, nayofi, 
SezRuduli sanivTo uflebebi, aqcesoruli sanivTo uflebebi, nor-
matiulad dadgenilia TiToeuli sanivTo uflebis cneba.

meore, imperatiuli normebi, romelic awesrigebs sanivTo 
uflebis warmoSobasTan, Secvlasa da SewyvetasTan dakavSirebul 
samarTlebriv urTierTobebs. magaliTad, uZrav nivTze sakuTrebis 
uflebis warmoSobis procesi mkacr normatiul farglebSia moqceu-
li. kerZod, uZrav qonebaze sanivTo uflebis warmoSoba iTvalis-
winebs pirebs Soris werilobiTi formiT dadebul garigebas, rome-
lic damowmebul unda iqnes kanonmdeblobiT dadgenili wesiT. uZrav 
nivTze sakuTrebis uflebis warmoSobis saboloo etapia uflebis 
registraciis faqti _ sakuTrebis ufleba warmoSobilad iTvle-
ba sajaro reestrSi SemZenis mesakuTred registraciis momentidan 
(ssk-is 183, 213, 3111). aRniSnuli wesi exeba ara marto sakuTrebis 
uflebis, aramed uZrav nivTebze yvela sanivTo uflebis warmoSobas. 
zemoT CamoTvlili TiToeuli etapi kanoniT mkacrad aris dadgeni-
li da mxareebs maTi Secvla sakuTari Sexedulebisamebr ar SeuZli-

5 kerZo samarTalSi imperatiul da dispoziciur normebze ix. Wanturia l., 
samoqalaqo samarTlis zogadi nawili, 2011, 49-54; CaCava s., moTxovnebisa da 
moTxovnis safuZvlebis konkurencia, 2011, 4-6.
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aT. aqve unda aRiniSnos, rom sanivTo uflebis warmoSobis Secvlisa 
da Sewyvetis sanivTo-samarTlebrivi imperatiuli normebi erTiani 
ZaliT vrceldeba nebismieri statusis subieqtze, maT Soris saxelm-
wifoze. sanivTo uflebis warmoSobis, gadacemisa da Sewyvetis pro-
cesSi TioToeuli piri _ fizikuri Tu iuridiuli _ Tanabar samarT-
lebriv pirobebSia moqceuli.

sanivTo samarTalSi dispoziciuri normebiT, ZiriTadad, wesri-
gdeba sanivTo uflebasTan dakavSirebiT mxareTa urTierTobis Si-
naarsi _ ufleba-movaleobebi, valdebulebiTi Sinaarisis kategorie-
bi: vada, sazRauri da a.S. sanivTo samarTlis dispoziciuri normebis 
safuZvelze mxareebs ufleba aqvT Secvalon kanonmdeblobiT dadge-
nili wesi. magaliTad, aRnagobis xelSekrulebiT mxareebma aRnagobis 
vada SesaZlebelia gaiTvaliswinon 50 wliT, kanoniT gansazRvruli 
99 wlis nacvlad; kanonmdeblobiT uzufruqti SesaZlebelia iyos 
sasyidliani an usasyidlo, am SemTxvevaSi sazRauris sakiTxi mxareTa 
SeTanxmebiT ganisazRvreba.

3. sanivTo samarTlis sistema

sanivTo samarTlis sistema SesaZlebelia ganvixiloT viwro da 
farTo gagebiT. viwro gagebiT sanivTo samarTlis sistema identuria 
samoqalaqo kodeqsSi Semavali sanivTo samarTalis sistemis.6 saniv-
To samarTalSi gaerTianebulia Semdegi institutebi:

•	 qoneba;
•	 mflobeloba;
•	 sakuTreba;
•	 SezRuduli sanivTo uflebebi;
•	 moTxovnis uzrunvelyofis samarTali;
•	 samezoblo samarTali;
•	 sajaro reestri. 
farTo gagebiT sanivTo samarTlis sistema moicavs ara mxo-

lod samoqalaqo kodeqsSi sanivTo samarTlis wignSi Semaval in-
stitutebs, aramed sxva normatiul aqtebSi Semaval specialur we-
sebs, romelic ukavSirdeba sanivTo uflebis warmoSobas, Secvlasa 

6 sanivTo samarTlis sistemaze ix. Cases, Materials and Text on Property Law Property 
Law, 2012, 3-4.
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da Sewyvetas, qonebasTan dakavSirebul SezRudvebsa da akrZalvebs. 
aqedan gamomdinare, sanivTo samarTali aseve moicavs: eqspropreaci-
is instituts, privatizaciis institutsa da sabinao samarTals.

4. sanivTo samarTlis wyaroebi

qonebaze sanivTo uflebaTa warmoSobasTan, registraciasTan, 
dacvasTan, aRsrulebasTan, SezRudvasa da akrZalvasTan dakavSire-
buli urTierTobis momwesrigebeli normebi mocemulia sxvadasxva 
iuridiuli Zalis mqone normatiul aqtSi:

kanonebi kanonqvemdebare aqtebi

1995 wlis 24 agvistos 
saqarTvelos konstitu-
cia;
2002 wlis 22 oqtombris 
saqarTvelos saxelmwifo-
sa da saqarTvelos samo-
ciqulo avtokefaliur 
marTlmadidebel eklesias 
Soris konstituciuri 
SeTanxmeba _ konkordati; 
1997 wlis 11 noembris 
saqarTvelos organuli 
kanoni sazogadoebrivi 
saWiroebisaTvis gadaude-
beli aucileblobisas 
sakuTrebis CamorTmevis 
wesis Sesaxeb;
1999 wlis 23 ivlisis saqa-
rTvelos kanoni aucile-
beli sazogadoebrivi saW-
iroebisaTvis sakuTrebis 
CamorTmevis wesis Sesaxeb.

- saqarTvelos mTavrobis 2011 wlis 29 dekembris 
#509 dadgenileba saqarTvelos iusticiis samin-
istros mmarTvelobis sferoSi moqmedi sajaro 
samarTlis iuridiuli piris _ sajaro reestris 
erovnuli saagentos mier gaweuli momsaxurebis 
safasuris ganakveTebis, safasuris gadaxdevinebis 
wesisa da momsaxurebis vadebis damtkicebis Se-
saxeb; 
- saqarTvelos iusticiis ministris 2004 wlis 19 
ivlisis #835 brZaneba sajaro samarTlis iuridi-
uli piris _ sajaro reestris erovnuli saagentos 
debulebis damtkicebis Sesaxeb;
- saqarTvelos iusticiis ministris 2010 wlis 15 
ianvris #4 brZaneba sajaro reestris Sesaxeb in-
struqciis damtkicebis Taobaze;
saqarTvelos Sinagan saqmeTa 2007 wlis 31 ianv aris 
#150 brZanebiT damtkicebuli `instruqcia meqa-
nikuri satransporto saSualebebis savaldebulo 
registraciis wesebis Sesaxeb~;
2007 wlis 25 ivnisis saqarTvelos Sinagan saqme-
Ta ministris №892 brZanebiT №892 damtkicebu-
li `ssip saqarTvelos Sinagan saqmeTa saministros 
momsaxurebis saagentos mier giravnobis regis-
traciis, nasamarTlobis Sesaxeb cnobisa da meqa-
nikuri satransporto saSualebis samarTlebrivi 
mdgomareobis Sesaxeb cnobis gacemis wesi“;
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1997 wlis 26 ivnisi 
saqarTvelos samoqalaqo 
kodeqsi;

2010 wlis 31 martis „sanotaro moqmedebaTa Ses-
rulebis wesis Sesaxeb“ instruqcia;

1999 wlis 22 ivnisis 
kanoni saavtoro da momi-
jnave uflebebis Sesaxeb;
1999 wlis 5 Tebervlis 
kanoni sasaqonlo niSnebis 
Sesaxeb;

2007 wlis 8 maisis kanoni 
kulturuli memkvidreo-
bis Sesaxeb;

1994 wlis 28 oqtombris 
saqarTvelos kanoni me-
warmeTa Sesaxeb;
2004 wlis 1 ivnisis saqa-
rTvelos kanoni saxelm-
wifo reestris Sesaxeb;
2008 wlis 19 dekembris 
saqarTvelos kanoni saja-
ro reestris Sesaxeb;
1998 wlis 24 dekembris 
fasiani qaRaldebis ba-
zris Sesaxeb; 
2009 wlis 4 dekembris 
notariatis Sesaxeb kanoni;

2005 wlis 16 dekembris 
saqarTvelos organuli 
kanoni adgilobrivi TviT-
mmarTvelobis Sesaxeb;
2005 wlis 25 martis saqa-
rTvelos kanoni adgi-
lobrivi TviTmmarTveli 
erTeulis qonebis Sesaxeb;
2010 wlis 21 ivlisis saqa-
rTvelos kanoni saxelm-
wifo qonebis Se saxeb;

saqarTvelos mTavrobis 2007 wlis 24 oqtombris 
#233 dadgenileba TviTmmarTveli erTeulis sa-
kuTrebaSi arsebuli arasasoflo-sameurneo dan-
iSnulebis miwisa da saxelmwifo qonebaze (wiaRis 
CaTvliT) damagrebuli da saxelmwifos wilobrivi 
monawileobiT arsebuli sazogadoebis qonebaze 
damagrebuli miwebis, agreTve im miwebisa, rom-
lebic saqarTvelos kanonmdeblobiT dadgenili 
wesiT eqvemdebareba dasaxelebuli kategoriis 
qonebaze damagrebis, gansazRvrisa da gamijvnis 
wesis damtkicebis Sesaxeb;

2007 wlis 11 ivlisis saqa-
rTvelos kanoni fiziku-
ri da kerZo samarTlis 
iuridiuli pirebis mflo-
belobaSi (sargeblobaSi) 
arsebul miwis nakveTebze 
sakuTrebis uflebis aRi-
arebis Sesaxeb;

saqarTvelos prezidentis 2007 wlis 15 seqtembris 
#525 brZanebuleba fizikuri da kerZo samarTlis 
iuridiuli pirebis mflobelobaSi (sargebloba-
Si) arsebul miwis nakveTebze sakuTrebis uflebis 
aRiarebis wesisa da sakuTrebis uflebis mowmobis 
formis damtkicebis Sesaxeb;
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2007 wlis 22 ivnisis saqa-
rTvelos kanoni qonebis 
legalizebis Sesaxeb; 
2007 wlis 11 ivlisis saqa-
rTvelos kanoni binaT-
mesakuTreTa amxanagobis 
Sesaxeb;

saqarTvelos prezidentis 2007 wlis 29 ianvris 
#73 brZanebuleba kanonieri mosargebleebisaT-
vis gadasacemi araprivatizebuli sacxovrebeli 
da arasacxovrebeli (izolirebuli da araizoli-
rebuli) farTobis adgilobrivi TviTmmarTvelo-
bis aRmasrulebeli organoebis mier kanonieri 
mosargebleebisaTvis usasyidlod sakuTrebaSi ga-
dacemis wesis damtkicebis Sesaxeb;

2010 wlis 17 seqtembris 
sagadasaxado kodeqsi;
1999 wlis 16 aprilis 
saaRsrulebo warmoebaTa 
Sesaxeb kanoni;

2008 wlis 30 seqtemberis saaRsrulebo warmoeba-
Ta Sesaxeb instruqcia;

1999 wlis 22 ivnisis saqa-
rTvelos tyis kodeqsi.

qonebaze sanivTo uflebis warmoSobisas, samarTlebrivi davis, 
sasamarTlo gadawyvetilebis aRsrulebis etapze iuristi valdebu-
lia daadginos sanivTo-samarTlebrivi urTierTobis maregulirebe-
li zogadi da specialuri normebi. 

saqarTvelos konstitucias upiratesi iuridiuli Zala aqvs qone-
basTan dakavSirebuli urTierTobis normatiulad mowesrigebisas. 
samoqalaqo kodeqsi, kerZo samarTlis sxva kanonebi da maTi ganmarte-
bebi unda Seesabamebodes saqarTvelos konstitucias (ssk-is 2.1).

sanivTo-samarTlebrivi urTierTobis mowesrigebis an davis 
SemTxvevaSi erTi da imave donis samarTlis normaTa koliziis dros 
gamoiyeneba specialuri da ufro axali kanoni. Tu sanivTo-samarT-
lebrivi urTierTobisas kodeqsiT gaTvaliswinebul zogad normebsa 
da specialur normebs Soris arsebobs kolizia, am SemTxvevaSi upi-
ratesoba eniWeba specialur normebs (ssk-is 2.2). magaliTad, samoqa-
laqo kodeqsSi 186-e muxli exeba moZrav nivTze sakuTrebis uflebis 
warmoSobis wesebs, Tumca meqanikur satransporto saSualebebze sa-
kuTrebis uflebis warmoSobis specialuri wesebi dadgenilia sxva 
saxis normatiuli aqtiT.7 sanivTo urTierTobebis mosawesrigeblad 
kanonqvemdebare normatiuli aqtebi gamoiyeneba mxolod maSin, Tu 

7 saqarTvelos Sinagan saqmeTa ministris 2007 wlis 31 ianvaris №150 brZaneba 
`meqanikuri satransporto saSualebebis savaldebulo registraciis wesebis 
Sesaxeb. 
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isini avseben kanonis normebs. Tu es aqtebi ewinaaRmdegeba kanons, 
moqmedebs kanoni (ssk-is 2.3). sanivTo samarTalSi Cveuleba, rogorc 
samarTlis wyaro ar ganixileba (ssk-is 2.4).

sanivTo-samarTlebrivi davis ganxilvisas pirebi xSirad aRiare-
ben, rom maT ar icodnen uflebis savaldebulo wesiT registraciis 
aucileblobis Taobaze, anda is, rom kanonmdeblobiT SesaZlebelia 
uZravi nivTis mesakuTris Taobaze informaciis miReba sajaro re-
estridan. kanonis arcodna an misi arasaTanadod gageba ar SeiZleba 
iyos kanonis gamouyeneblobis anda am kanoniT gaTvaliswinebuli pa-
suxismgeblobisagan ganTavisuflebis safuZveli (ssk-is 3.2). Tu uZ-
ravi qonebis SeZenis etapze pirma ar Seamowma qonebaze uflebrivi 
mdgomareobis Sesaxeb sajaro reestrSi arsebuli monacemebi, Semd-
gomi pretenzia, rom man ar icoda uZrav nivTze sajaro SezRudvebis 
an gardamavali uflebebis Taobaze, mxedvelobaSi ar miiReba. analo-
giuri wesi vrceldeba yvela saxis qonebaze, romelzedac uflebebi 
da sajaro SezRudvebi reestrSi registraciis gziT warmoiSoba.

kanoni kargavs Zalas, Tu amis Sesaxeb pirdapir uTiTebs axa-
li kanoni, an Zveli ewinaaRmdegeba axals, an axali kanoni moicavs 
ZveliT mowesrigebul urTierTobas, anda, Tu aRar arsebobs is 
urTi erToba, romelsac awesrigebda kanoni (ssk-is 3.3). saqarTvelos 
1997 wlis samoqalaqo kodeqsis amoqmedebis dRidan Zaladakargu-
lad gamocxadda yvela kanonqvemdebare normatiuli aqti, romlebic 
ar Seesabameboda saqarTvelos samoqalaqo kodeqss (ssk-is 1506.1). 
Tumca samoqalaqo kodeqsis calkeuli muxlebis Tanaxmad, 1997 wlis 
samoqalaqo kodeqsis normebi vrceldeba im samarTlebriv urT-
ierTobebzec, romelic mis miRebamde (ZalaSi Sesvlamde) warmoiS-
va. magali Tad, fizikur pirTa kanonier sargeblobaSi arsebuli mi-
wis nakveTebi, romlebzedac individualuri saxlebia ganlagebuli, 
samoqalaqo kodeqsis amoqmedebidan iTvleba am pirTa sakuTrebad da 
maTze vrceldeba samoqalaqo kodeqsiT uZravi nivTebisaTvis gaT-
valiswinebuli wesebi (ssk-is 1513).8

8 kerZo samarTlis wyaroebze da normaTa ierarqiaze ix. kereseliZe d., kerZo 
samarTlis uzogadesi sistemuri cnebebi, 2009, 50-58; Wanturia l., samoqalaqo 
samarTlis zogadi nawili, 2011, 40-42;



29

sanivTo  samarTali

I I .  sanivTo samarTlis principebi

samarTlis principebi warmodgenas gviqmnis sanivTo samarTlis 
Sinaarsze, mis Taviseburebebze. germanuli kerZo samarTlis recef-
ciis gziT Camoyalibebuli qarTuli sanivTo samarTali iziarebs ev-
ropuli kerZo samarTlis qveynebSi moqmed sanivTo samarTlis prin-
cipebs, Tumca aqve unda iTqvas, rom saqarTveloSi sanivTo samarTlis 
sferoSi zogierTma principma garkveuli Tavisebureba SeiZina.9 qar-
Tul kerZo samarTalSi sanivTo samarTali efuZneba Semdeg sanivTo 
samarTlis principebs:

•	 `Numerus clausus“ _ `daxurul ricxvTa“ principi;
•	 specialurobis (gansazRvrulobis) principi;
•	 absoluturobis principi;
•	 sanivTo moTxovnaTa prioritetulobis principi;
•	 sanivTo uflebaTa midevnebis principi;
•	 sajaroobis principi;
•	 kauzalurobisa da erTianobis principi;
•	 sisrulis da utyuarobis prezumfcia (sajaro ndobis principi).

1. `NUMERUS CLAUSUS~ _ `daxurul ricxvTa~ principi

qarTul kerZo samarTalSi moqmedebs numerus clausus principi ara 
samoqalaqo kodeqsSi normatiuli wesis saxiT, aramed iuridiul 
mecnierebaSi aRiarebiT. aRniSnuli principi gulisxmobs, rom sani-
vTo samarTalSi moqmedebs imdeni sanivTo ufleba, ramdenic kanon-
mdeblobiT aris dadgenili. 

sanivTo uflebaTa warmoSobis Secvlisa da Sewyvetis mkacrad 
dadgenili wesebidan gamomdinare, SeiZleba iTqvas, rom kerZo samar-
Tlis sistemaSi sanivTo samarTali erT-erTi imperatiuli nawilia. 
masSi iSviaTad gvxvdeba dispoziciuri Sinaarsis normebi.

saqarTvelos samoqalaqo samarTalSi, sanivTo samarTlis meore 
wignSi, mocemulia eqvsi sanivTo ufleba:

9 qarTul kerZo samarTalSi germaniis kerZo samarTlidan sanivTo samarT-
lis principebis recefciis sakiTxze ix. zoiZe b., evropuli kerZo samarTlis 
recefcia saqarTveloSi, 2005, 5-dan; Курзински-Сингер Е., Зарандия Т., Рецепция 
немецкого права в Грузии, Вестник Гражданского право № 1, 2012, Том 12, 230-243.
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kerZo-samarTlebrivi urTierTobis monawile arCevans akeTebs 
samoqalaqo kodeqsiT gaTvaliswinebul romelime sanivTo ufleba-
ze, misi qonebrivi miznebidan gamomdinare. magaliTad, Tu miwis me-
sakuTres surs mis sakuTrebaSi arsebuli mravalwliani nargavebi 
gadasces pirs, ise rom mesakuTred Tavad darCes, ar Seicvalos obi-
eqtis daniSnuleba, igi arCevans akeTebs uzufruqtze.

qarTul kerZo samarTalSi moqmedebs saxelSekrulebo Tavisu-
flebis principi, romelic gulisxmobs rogorc xelSekrulebis Ta-
visuflad dadebis SesaZleblobas, aseve xelSekrulebis Sinaarsis 
gansazRvris Tavisuflebas (ssk-is 319). sanivTo samarTalSi ki mo-
qmedebs xelSekrulebis dadebis Tavisufleba, magram ar moqmedebs 
sanivTo xelSekrulebis (garigebis) Sinaarisis Tavisuflad gansaz-
Rvris SesaZlebloba. magaliTad, Tu mxareebs Soris dadebulia uzu-
fruqtis xelSekruleba, uzufruqtuari ver gadascems uzufruq-
tis uflebas mis memkvidres, vinaidan kanoni krZalavs uzufruqtis 
uflebis memkvidreobiT gadacemas (ssk-is 242). samarTlebrivi urT-
ierTobis monawileni valdebulni arian, maTi miznebidan da inter-
esebidan gamomdinare, sanivTo uflebaze SeTanxmdnen im SinaarsiT, 
romelic kanonmdeblobiTaa gaTvaliswinebuli.10

daskvnis saxiT SeiZleba iTqvas, rom sanivTo samarTalSi mo-
qmedebs sanivTo uflebaTa saxeebis daxuruli ricxvi, aseve Sez-
Rudulia sanivTo uflebis Sinaarsis gansazRvris Tavisufleba.

10 Numerus clausus principis safuZvelze mxareTa avtonomiis SezRudvis sakiTxze 
ix. Cases, Materials and Text on Property Law, 2012, 67-69, 891-902.
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2. specialurobis (gansazRvrulobis) principi

qarTul sanivTo samarTalSi moqmedebs specialurobis princi-
pi, romelic gulisxmobs im qonebis dazustebis valdebulebas, ro-
melzedac samarTlebrivi urTierTobis monawileebi miznad isaxaven 
sanivTo uflebis warmoSobas. 

termini `qoneba~ aerTianebs nivTebsa da aramaterialur qonebriv 
sikeTes. sanivTo samarTali ara marto zRudavs Tu romel qoneba-
ze ra saxis sanivTo ufleba unda warmoSvas, aramed adgens sanivTo 
uflebis warmoSobamde obieqtis gansazRvris valdebulebasac.

imisda mixedviT, Tu ra kategoriis qonebaa sanivTo uflebis obi-
eqti, gansazRvris saSulebebic gansxvavebulia. magaliTad, Tu sani-
vTo uflebis obieqtia moZravi nivTi, gansazRvrulobis safuZvelze 
SesaZlebeli unda iyos misi faqtobriv mflobelobaSi gadacema, rac 
misi wonis, zomisa da raodenobis dadgenis SesaZleblobas gulisx-
mobs. Tu piri gegmavs mis sakuTrebaSi arsebuli uZravi qonebis 
gasxvisebas, nivTis gasxvisebamde saWiroa uZravi qonebis sazRvrebi 
dazustdes sakadastro azomviTi naxaziT.

aramaterialur qonebrivi sikeTeebis mimarT specialurobis 
principi moqmedebs garkveuli TaviseburebebiT. aramaterialuri 
qonebrivi sikeTis identifikacia xdeba uflebis damdgen dokumentSi 
misi aRwerisa da Rirebulebis gansazRvris gziT. magaliTad, moTx-
ovnis dagiravebamde unda moxdes xelSekrulebis safuZvelze warmo-
Sobili moTxovnis fulad odenobaSi gamoxatva, romelic Tavis mxriv 
ganixileba rogorc aramaterialuri qonebrivi sikeTe.

3. absoluturobis principi

evropuli qveynebis kerZo samarTlSi moqmed absoluturobis 
princips arc qarTul sanivTo samarTalSi ganucdia Sinaarso-
brivi cvlileba. igi gulisxmobs mesame pirebis mxridan sakuTrebis 
uflebis mimarT pativiscemisa da xelSeSlis dauSveblobas. pirs, 
romelic moipovebs qonebaze sakuTrebis uflebas, SeuZlia nebismi-
er mesame pirs mosTxovos misi qonebis mimarT gulisxmieri damok-
idebuleba da kanoniT daSvebuli formiT aukrZalos qonebze uary-
ofiTi zemoqmedeba. aqve logikurad Cndeba kiTxva, ra formiT xdeba 
nebismieri mesame piris informireba, Tu vis ekuTvnis aRniSnuli 
obieqti. uZrav nivTebTan dakavSirebiT nebismieri mesame piri val-
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debulia ar xel yos im piris sakuTrebis ufleba, romelic sajaro 
reestrSi registrirebulia mesakuTred. xolo moZravi nivTebis 
mimarT, Tu moZravi nivTi eqvemdebareba savaldebulo wesiT regis-
tracias, mesame pirTa informireba xdeba Sesabamisi maregistrire-
beli organodan. Tu moZravi nivTi araregistrirebul kategorias 
miekuTvneba, mflobelobis faqti gvaZlevs piris moZrav nivTze me-
sakuTred yofnis varaudis safuZvels. aramaterialuri qonebrivi 
sikeTis (uflebis an moTxovnis) mesakuTred iTvleba piri, vinc Ses-
abamis uflebis damdgen dokumentSi (xelSekruleba, fasiani qaRal-
di) aseTad aris moxseniebuli. Tu ufleba eqvemdebareba Sesabamis 
maregistrirebel organoSi registracias, mesakuTris Sesaxeb in-
formaciis miReba SesaZlebelia maregistrirebeli organodan. mag-
aliTad, Sps-is wilis SemTxvevaSi samewarmeo reestridan vadgenT 
wilis mesakuTris vinaobas. 

4. sanivTo moTxovnaTa prioritetulobis principi

evropul civilistikaSi moTxovnaTa prioritetulobis princi-
pi gulisxmobs sanivTo uflebaTa prioritetulobas valdebulebiT 
uflebebTan SedarebiT. aRniSnuli principi saxeSecvlili saxiT mo-
qmedebs qarTul sanivTo samarTalSi, im Taviseburebidan gamomdin-
are, rom sajaro reestrSi uZrav qonebaze registracias eqvemde-
bareba rogorc sanivTo, aseve valdebulebiTi uflebebi da sajaro 
SezRudvebi. am SemTxvevaSi moTxovnaTa warmoSoba ukavSirdeba ara 
Sinaarsobriv upiratesobas, aramed uflebaTa warmoSobis moments. 
sanivTo da valdebulebiTi uflebebis safuZvelze warmoSobil 
moTxovnaTa prioritetuloba vrceldeba mxolod registrirebul 
uflebebze, vinaidan, mxolod registraciis gziTaa SesaZlebeli 
uflebaTa warmoSobis momentis dazusteba. maT Soris prioritet-
uloba da moTxovnis aRsrulebis sakiTxi damokidebulia ara regis-
traciis faqtze, aramed moTxovnis warmoSobis momentze. Tumca aqve 
unda iTqvas, rom qarTul kerZo samarTalSi am wesidan arsebobs gam-
onaklisi, romlic adasturebs qarTul sanivTo samarTalSi sanivTo 
moTxovnaTa prioritetulobis principis arsebobas. amis magaliTad 
SesaZlebelia moviyvanoT ssk-Si moqmedi wesi, romlis Tanaxmad, mi-
uxedavad imisa, Tu ra saxis sanivTo da valdebulebiTi uflebebia 
uZrav qonebaze registrirebuli, aRnagobis ufleba moipovebs regis-
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trirebul uflebebs Soris pirveli rigis sanivTo uflebis statuss 
(ssk-is 237). 

5. sanivTo uflebaTa midevnebis principi

sanivTo uflebebs, qonebasTan mWidro samarTlebrivi kavSiris 
wyalobiT, axasiaTebT midevnebis Tviseba. qonebis faqtobrivi gada-
cema ar iwvevs sanivTo uflebaTa Sewyvetas, aramed isini ucvleli 
SinaarsiT mihyvebian mas. am zogadi wesidan arsebobs gamonaklisi. 
imisda mixedviT, Tu ra samarTlebrivi urTierTobis safuZvelze 
xdeba qonebis gadacema, sanivTo uflebaTa midevneba yovelTvis 
ar atarebs absolutur Sinaarss. kerZod, gancxadebis gakeTebidan 
erTi wlis gasvlis Semdeg mpovneli iZens sakuTrebas napovarze, 
garda im SemTxvevebisa, roca misTvis cnobili gaxda mesakuTre, 
an mesakuTris ufleba nivTze policiaSi ukve gacxadebuli iyo. 
sakuTrebis uflebis mopovebasTan erTad qarwyldeba yvela sxva 
ufleba am nivTze (ssk-is 191.2). es wesi ar vrceldeba im obieqteb-
ze uflebaTa midevnebis wesze, romelzedac uflebis warmoSoba 
ukavSirdeba savaldebulo wesiT registraciis faqts. magaliTad, 
Tu piri ipoTekis sagnis iZulebiTi realizaciis safuZvelze iZens 
sakuTrebis uflebas, realizaciis Semdeg uZrav qonebas mihyveba 
yvela wina registrirebuli ufleba, realizaciis mqone ipoTekaris 
Semdgom registrirebuli yvela ipoTeka da sanivTo ufleba ki 
wydeba (ssk-is 3065.5). 

6. sajaroobis principi

sanivTo samarTalSi sajaroobis princips qonebaze registri-
rebuli informaciis xelmisawvdmobis principsac uwodeben, rac 
maregistrirebel organoSi TiToeul obieqtze arsebuli samarT-
lebrivi mdgomareobis Taobaze informaciis xelmisawvdomoba-
sac gulisxmobs. saqarTveloSi uflebaTa registracias daqvem-
debarebul yvela obieqtze SesaZlebelia informaciis mopoveba, 
rac maregistrirebeli organoebis mier sajaroobis principis 
praqtikulad ganxorcielebiT miiRweva. nebismieri mesame piri, 
romelic dainteresebulia registrirebul qonebaze uflebrivi 
mdgomareobis Sesaxeb informaciis miRebiT, yovelgvari iuridi-
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uli interesis miTiTebis gareSe, eleqtronulad, aseve maregis-
trirebeli organosadmi mimarTvis gziT, moipovebs informacias 
qonebis samarTlebrivi mdgomaroebis Sesaxeb. ZiriTadad, aseTi 
informaciis moZiebis aucileblobis sakiTxi dgas qonebaze sa-
kuTrebis uflebis mopovebis an uflebrivad datvirTvis gad-
awyvetilebis miRebamde.sajaroobis principi xels uwyobs samoqa-
laqo samarTlis subieqts, gaaanalizos qonebasTan dakavSirebuli 
samarTlebrivi riskebi. saqarTveloSi qonebaSi Semaval mTel rig 
kategorebze SesaZlebelia registrirebuli monacemebis sajaro 
xelmisawvdomobis gziT informaciis moZieba, magaliTad:

•	 uZrav nivTze _ sajaro reestridan;
•	 meqanikur satransporto saSualebebze _ Sss-s momsaxurebis 

saagentodan;
•	 Sps-is an komandituri, solidaruli pasuxismgeblobis sazo-

gadoebis wilze _ sajaro reestris mewarmeTa da arasamewar-
meo iuridiul pirTa reestridan;

•	 aqciaze _ Tavad ss-ebis an damoukidebeli registratoris 
reestridan. 

saqarTveloSi sajaro xelmisawvdomobis princips Taviseburebebi 
axasiaTebs. kerZod, registrirebul qonebaze sajaroobis gziT Sesa-
Zlebelia informaciis moZieba ara marto sanivTo uflebebis Taoba-
ze, aramed, aseve valdebulebiTi uflebebisa da sajaro SezRudvebis 
Sesaxeb. 

sajaroobis principTan dakavSirebiT SesaZlebelia gaCndes 
kiTxva, rogor iRebs mesame piri informacias, Tu ra uflebebiT 
aris datvirTuli araregistrirebuli moZravi nivTi? am SemTxveva-
Si, qonebaze sakuTrebis uflebis gadacemis etapze, mesakuTres ek-
isreba kanonismieri valdebuleba, gankargos moZravi nivTi namdvi-
li uflebis safuZvelze, miawodos SemZens informacia ara mxolod 
sakuTrebis uflebis, aramed yvela sxva sanivTo da valdebulebiTi 
uflebebis Sesaxeb. araregistrirebuli moZravi nivTis gasxvise-
bis an uflebrivad sxvagvarad datvirTvis etapze arauflebamosi-
li piris mier qonebis gankargvisas SemZenis an sxva uflebis mqone 
piris interesebi daculia keTilsindisieri SemZenis mimarT moqme-
di wesebiT (ssk-is 187).
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7. kauzalurobis principi

iuridiul mecnierebaSi moZrav nivTebze sakuTrebis uflebis war-
moSobis sakiTxi, rogorc wesi, Semdegi sqemis mixedviT ganixileba:

moZrav nivTebze sakuTrebis uflebis warmoSobis sistemebis 
sakiTxi ganixileba Semdegi kategoriebis urTierTSepirispirebis 
fonze:

 
iuridiul doqtrinaSi kauzaluri da abstraqciis principis ana-

lizi mimdinareobs Semdegi sistemiT:11

11 ix. Bartels S., An Abstract or a Causul System; Faber W., Lurger B., Rules for the Trans-

fer of Movables, Candidate for European Harmonization or National Reforms? 2008, 59-67, 
miTiTebulia Л.П.У ван Влиет, Сравнительное-правовые аспекты перехода прав на 
движимые вещи, классификация систем перехода прав, Ежегодник сравнителъново права, 
2011,229.
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kauzaluri sistemis mixedviT, xelSekrulebas TavisTavad 
gadaaqvs sakuTrebis ufleba yovelgvari sxva samarTlebrivi aqti-
sa Tu formalobis gareSe. moZrav nivTze sakuTrebis uflebis kau-
zaluri gadacemis sistema iTvaliswinebs, rom sakuTrebis uflebis 
gadacema unda moxdes namdvili, kanonze dafuZnebuli uflebis gada-
cemiT _ iusta causa traditionis. magaliTad, nivTze sakuTrebis uflebis 
gadacemis SemTxvevaSi nasyidobis xelSekruleba iTvleba uflebis 
gadacemis kanonier safuZvlad.12

abstraqtuli sistemis mixedviT, sakuTrebis uflebis gadacema 
xorcieldeba specialuri samarTlebrivi aqtis (garigebis) meSveobiT, 
romelic srulad emijneba valdebulebiT-samarTlebriv garigebas.13 
moZrav nivTze sakuTrebis uflebis warmoSobis abstraqtul siste-
maSi, piriqiT, uflebis gadacema namdvilia, miuxedavad imisa, Tuki 
is ar efuZneba namdvil kanonier samarTlebriv safuZvels. savinisa 
da misi mowafeebis gavleniT germanul kerZo samarTalSi arCevani 
gakeTda abstraqciis sistemaze, rac XIX saukunis bolos aisaxa kidec 
germaniis samoqalaqo kodeqsSi.

imis Sefaseba, moqmedebs Tu ara romelime qveyanis kerZo samar-
TalSi abstraqciis principi, efuZneba kanonmdeblobaSi sanivTo da 
valdebulebiTi garigebis damoukideblobis uzrunvelsayofad gaT-
valiswinebul normebs. 

gansxvaveba abstraqtul da kauzalur sistemas Soris gansakuTre-
biT SeimCneva XIX saukunis dasawyisSi. manamde maT Soris zusti zRva-
ris ararsebobis miuxedavad, arsebobda erTmaneTisagan gansxvavebu-
li gadacemis samarTlebrivi Sinaarsis gamomxatveli ori termini _ 
`abstraqtuli gadacema~ da `kauzaluri gadacema~.
12 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, 2011, 310-313. 
13 Van Vliet L. P. W., Iusta Causa Tradition, History in European Private Law, European Re-

view of  Private Law, 3-2003, 342-378, miTiTebulia: Л. П. У ван  Влиет, Сравнительное-
правовые аспекты  перехода прав на движимые вещи, классификация систем перехода 
прав, Ежегодник сравнителъново права, 229.
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qarTul sanivTo samarTalSi ar moqmedebs abstraqciis princi-
pi.14 amis axsna ori faqtoris gaTvaliswinebiTaa SesaZlebeli:

pirveli, abstraqciis principis uaryofa moxda imiT, rom samoqa-
laqo kodeqsis sistemaSi aisaxa garigebebis Taobaze zogadi norme-
bi, romelic Tanabrad exeba rogorc valdebulebiT, aseve sanivTo 
garigebis namdvilobas.

meore, germanul kerZo samarTalSi moqmedi abstraqciis principis 
erT-erTi funqciaa daicvas keTilsindisieri SemZeni. qarTuli samo-
qalaqo kodeqsi valdebulebiTi da sanivTo garigebis abstragire-
bisa da sanivTo garigebis iuridiuli Zalis SenarCunebis nacvlad, 
iTvaliswinebs keTilsindisieri SemZenis statusis ganmsazRvrel 
normas da adgens keTilisindisierebis safuZvelze sakuTrebis mop-
ovebis winapirobebs. 

8. sisrulisa da utyuarobis prezumfcia

evropuli qveynebis sanivTo samarTalSi moqmedi sajaro ndobis 
principi qarTul samarTalSi gansxvavebuli saxiTaa warmodgenili. 
aRniSnuli principi ganmtkicebulia reestris monacemTa utyuaro-
bisa da sisrulis prezumfciis saxelwodebiT (ssk-is 312). sajaro re-
estris Sesaxeb kanoniT aRniSnul princips _ sajaro reestrSi regis-
trirebuli monacemebis utyuarobis prezumfcia ewodeba (srSk-is 5). 

evropuli qveynebis sanivTo samarTalSi principis statusiT 
moqmedebs, qarTul sanivTo samarTalSi prezumfciis (varaudis) 
Sinaarsi aqvs. maregistrirebeli organo pasuxs ar agebs regis-
traciis safuZvlad arsebuli dokumentaciis namdvilobaze, aramed 
pasuxismgebelia mis mier ganxorcielebuli registraciis sisworeze. 
aqedn gamomdinare, sajaro ndobis principi qarTul sanivTo samar-
TalSi ar atarebs absolutur xasiaTs. maregistrirebel organoSi 
registrirebuli informacia mxolod im dromde iTvleba sworad, 
vidre registraciis safuZvlad arsebuli dokumenti saqarTvelos 
kanonmdeblobiT dadgenili wesiT Zaladakargulad, baTilad an ar-
arad iqneba cnobili. sajaro reestris an momsaxurebis saagentoSi 

14 zoiZe b., qarTuli sanivTo samarTali, 2003, 10; Wanturia l., uZravi nivTebis 
sakuTreba, 2001, 181-192; SoTaZe T., ipoTeka, rogorc sabanko kreditis uz-
runvelyofis saSualeba, 2012, 106-115; CaCava s., moTxovnebisa da moTxovnis 
safuZvlebis konkurencia, 2011, 164-165.
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ganxorcielebuli registracia mxolod im dromde iTvleba swored, 
vidre sawinaaRmdego faqti ar iqneba dadasturebuli sisxlis, samo-
qalaqo an administraciul saqmeze gamotanili kanonier ZalaSi Sesu-
li sasamarTlo gadawyvetilebiT an Tavad maregistrirebeli organo 
kanonierebis principis dacviT ar miiRebs registraciis gauqmebis 
Taobaze gadawyvetilebas (ix. sajaro reestris Sesaxeb kanonis 26.1.b 
SemdgomSi _ srSk).

I I I .  sanivTo uflebebi

1. absoluturi ufleba

kanonmdebeli ar gvTavazobs absoluturi sanivTo uflebis nor-
matiul cnebas, Tumca iuridiul doqtrinaSi absolutur sanivTo 
uflebad ganixileba sakuTrebis ufleba.

absoluturoba ganixileba, rogorc sakuTrebis uflebis sayo-
velTao dacva. sakuTrebis uflebis absoluturoba gulisxmobs me-
sakuTris mxridan mesame pirebisadmi sakuTrebis uflebis obieqtis 
dacvis moTxovnas _ erga omnes.

sakuTrebis uflebis, rogorc absoluturi uflebis kriterium-
ebia:

•	 piris ufleba qonebasTan mimarTebaSi vadiT ar aris SezRuduli;
•	 mesakuTris mxridan qonebis dacvaze ar vrceldeba xandazmu-

lobis vada;
•	 mesakuTres ufleba aqvs nebismieri mesame pirisagan daicvas 

sakuTrebis ufleba;
•	 sakuTrebis ufleba ganixileba, rogorc sawyisi qonebaze yvela 

sxva sanivTo da valdebulebiTi uflebis warmoSobisaTvis.15

15 CaCava s., dasaxelebuli naSromi, 6-8.
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qonebaze pirveladi sakuTrebis uflebis arseboba ganapirobebs 
yvela sxva saxis sanivTo da valdebulebiTi uflebebis warmoSobas. 
sakuTrebis uflebisagan nawarmoebi sanivTo da valdebulebiTi 
uflebebis mflobelebi msgavsad mesakuTrisa, daculni arian mesame 
pirTa mxridan obieqtis xelyofis an xelSeSlis gamomwvevi qmedebi-
sgan. miuxedavad sakuTrebis uflebis absoluturi xasiaTisa, Sesa-
Zlebelia sakuTrebis uflebis SezRudva mesakuTris nebiT an kanonis 
safuZvelze. sajaro-samarTlebrivi aqtebiT SesaZloa dawesdes Sez-
Rudvebi, romelic krZalavs an gamoricxavs uflebiT sargeblobas. 
qonebaze sakuTrebis uflebasTan aris dakavSirebuli aseve kanoniT 
dadgenili valdebulebebi, magaliTad, qonebis gadasaxadi.16

samoqalaqo kodeqsiT gaTvaliswinebuli sakuTrebis ufleba 
erTgvarovani SinaarsiT vrceldeba yvela statusis subieqtze _ 
fizikur, iuridiul pirze, saxelmwifoze. kanonmdeblobiT dadge-
nilia qonebaze TiToeuli subieqtisaTvis sakuTrebis uflebis war-
moSobis, Secvlisa da Sewyvetis erTgvarovani wesebi.

2. aqcesoruli uflebebi

saqarTvelos samoqalaqo kodeqsSi mocemulia aqcesorul ufle-
baTa cneba. aqcesorulia ufleba, romelic isea dakavSirebuli sxva 
uflebasTan, rom mis gareSe ar SeiZleba arsebobdes (ssk-is 153.1). 
aqcesoruli sanivTo uflebebi ganTavsebulia sanivTo samarTlis 
meore wignis meeqvse TavSi, saxelwodebiT _ sakuTreba, rogorc 
moTxovnis uzrunvelyofis saSualeba. iuridiul doqtrinaSi aqce-
sorul uflebebs moTxovnis sanivTo uzrunvelyofis saSualebebsac 
uwodeben.

sanivTo samarTalSi aqcesorul uflebebs miekuTvneba girav-
noba da ipoTeka. aqcesoruli uflebis cnebidan gamomdinare, ismis 
kiTxva: romel uflebazea damokidebuli aqcesoruli uflebebi? 
kanonmdebels mxedvelobaSi aqvs ZiriTadi valdebulebidan warmo-
Sobili kreditoris moTxovnis ufleba. aRniSnul uflebaTa aqce-
soruli xasiaTi vlindeba imaSi, rom maTi warmoSoba damoukideblad 
ar xdeba. kerZod, Tu ar arsebobs ZiriTadi valdebuleba, movalis 
qonebaze arc giravnobis an ipoTekis warmoSobis aucilebloba ar 

16 qonebis gadasaxadis gadaxdevinebis wesze ix.: nadaraia, l.,/ rogava, z.,/rux-
aZe, k.,/bolqvaZe, b., saqarTvelos sagadasaxado kodeqsis komentari, wigni meo-
re, 2012, gv. 156-310, 2012, 262-291.
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arsebobs. ZiriTad valdebulebasa da aqcesorul uflebas Soris ka-
vSiri vlindeba imaSi, rom aqcesoruli ufleba emsaxureba ZiriTadi 
valdebulebidan gamomdinare moTxovnis dakmayofilebas. aqcesor-
ul uflebebs aerTianebs saerTo niSani _ uzrunvelyos kredito-
ris moTxovnis ufleba. Tumca, maT Soris arsebobs gansxvaveba, rac 
uflebis obieqts ukavSirdeba, kerZod:

•	 giravnobis ufleba warmoiSoba movalis an mesame piris saku-
TrebaSi arsebul moZrav nivTze an aramaterialur qonebriv 
sikeTeze;

•	 ipoTekis ufleba warmoiSoba movalis an mesame piris sakuTre-
baSi arsebul uZrav nivTze. 

3. SezRuduli uflebebi

SezRudulia ufleba, romelic nawarmoebia ufro farTo uflebi-
sgan da, romelic datvirTulia am SezRuduli uflebiT (ssk-is 
153.2). SezRuduli sanivTo uflebebi ganTavsebulia sanivTo samar-
Tlis meore wignis mexuTe TavSi, saxelwodebiT _ sxvisi sakuTrebiT 
SezRuduli sargebloba.

SezRudul sanivTo uflebebis warmoSoba ukavSirdeba uZrav qone-
baze pirveladi sakuTrebis uflebas. SezRuduli sanivTo uflebis 
dadgeniT, misive nebiT, izRudeba mesakuTre _ mas ar aqvs sakuTre-
bis obieqtis flobisa da sargeblobis SesaZlebloba. Tavis mxriv, 
SezRuduli sanivTo uflebis mqone pirebs ar SeuZliaT gankargon 
uflebis obieqti mesakuTris Tanxmobis gareSe. garda amisa, maTze 
verceldeba obieqtTan dakavSirebuli sxva sanivTo da valdebulebi-
Ti saxis SezRudvebi.
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4. sanivTo uflebis damdgeni samarTlebrivi aqtebi

qonebaze sanivTo uflebaTa warmoSobis, Secvlis an Sewyvetis sa-
fuZvelia sxvadasxva Sinaarsisa da iuridiuli Zalis uflebis dam-
dgeni dokumenti. kerZod, garigeba, sasamarTlo gadawyvetileba an 
administraciuli aqti.

qonebaze sanivTo uflebaTa warmoSobis, Secvlisa da Sewyvetis 
yvelaze gavrcelebuli safuZvelia garigeba. garigebis mimarT sxva-
dasxva moTxovnebia dadgenili, imisda mixedviT, sanivTo uflebis 
warmoSoba xdeba registrirebul Tu araregistrirebul qonebaze. 
araregistrirebul qonebaze sanivTo ufleba SesaZlebelia war-
moiSvas zepiri garigebisa da nivTis SemZenis mflobelobaSi gadace-
mis gziT. am SemTxvevaSi garigebis formas mxareebi gansazRvraven. 
registrirebul qonebaze sanivTo uflebis warmoSobis, Secvli-
sa da SewyvetisaTvis kanonmdebeli adgens savaldebulo werilo-
biT formas. nivTsa da aramaterialur qonebriv sikeTeze sanivTo 
uflebis warmoSobis safuZvelia rTuli werilobiTi formiT Sedge-
nili garigeba. kanoni iTxovs maregistrirebel organoSi wardgeni-
li garigebis mxareTa xelmowerebis namdvilobis damowmebas kanoniT 
dadgenili wesiT (ssk-is 3111.1).

sanivTo uflebis damdgeni garigebis saxeebia:
•	 anderZi (samkvidro mowmoba);
•	 xelSekruleba;
•	 wesdeba, sxva saxis korporaciuli aqti _ partniorTa krebis 

oqmi; 
•	 amxanagobis xelSekruleba;
•	 binaTmesakuTreTa amxanagobis krebis oqmi.
praqtikaSi sanivTo uflebis damdgeni dokumentis saxiT gavrcele-

bulia garigebebi saxelwodebiT _ ipoTekis xelSekruleba, aRnagobis 
xelSekruleba da a.S. amgvar xelSekrulebaSi sanivTo garigebad unda 
miviCnioT piroba, romelic iTvaliswinebs qonebaze sanivTo uflebis 
warmoSobas, Secvlas an Sewyvetas. 

sasamarTlos mier gacemuli dokumenti, romelic safuZvlad ede-
ba sanivTo uflebis warmoSobas, Secvlas an Sewyvetas, aris kanoni-
er ZalaSi Sesuli sasamarTlo gadawyvetileba (ganaCeni), ganCineba. 
sasamarTlo ganCineba qonebaze gasxvisebis akrZalvis an yadaRis 
dadebis safuZvelia.

administraciuli aqti, romelic safuZvlad edeba qonebaze sani-



42

Tamar  SoTaZe

vTo uflebis warmoSobas, Secvlas an Sewyvetas, unda akmayofileb-
des Semdeg moTxovnebs:

•	 gamocemul unda iqnes uflebamosili Tanamdebobis piris mier;
•	 unda hqondes saxelmwifo gerbi, beWedi da Tanamdebobis piris 

xelmowera;
•	 gasuli unda iyos administraciuli aqtis gasaCivrebis vada;
•	 qonebaze sanivTo uflebis warmoSobis Secvlis an Sewyvetis 

Sesaxeb gadawyvetileba unda efuZnebodes Sesabamis kanons.
magaliTad, aRsrulebisa da sagadasaxado organobis mier gacemu-

li administraciuli aqtebis safuZvelze xdeba qonebaze sajaro Si-
naarsis SezRudvebis registracia, rogoricaa gasxvisebis akrZalva, 
yadaRa, sagadasaxdo giravnoba _ ipoTeka. 
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5. xelSekrulebaSi sanivTo uflebis warmomSobi 

piroba

sanivTo uflebis warmomSobi xelSekruleba moicavs rogorc 
sanivTo, aseve valdebulebiTi Sinaarsis pirobebs.

qarTul sanivTo samarTalSi ar moqmedebs abstraqciisa da gami-
jvnis principi. garigeba, romelic safuZvlad edeba uflebis warmo-
Sobas efuZneba kauzalobisa da erTianobis princips, rac gulisxmobs 
xelSekrulebaSi Semavali rogorc sanivTo, aseve valdebulebiTi 
garigebis mimarT saerTo wesebis gavrcelebas. es praqtikulad ga-
moricxavs erTiani mizniT dadebuli sanivTo da valdebulebiTi 
garigebis damoukideblad arsebobis SesaZleblobas. 

valdebulebiTi da sanivTo garigebis erTiani mizani _ sanivTo 
uflebis warmoSoba, ganapirobebs maT mWidro samarTlebriv kav-
Sirs17. amdenad, garigebis formis, namdvilobis _ iuridiuli Zalis, 
baTilobis, gauqmebis warmomadgenlobis mimarT moqmedi normebi 
erTiani ZaliT vrceldeba erT xelSekrulebaSi Semaval sanivTo da 
valdebulebiT pirobebze.

magaliTad, Tu uZravi qoneba gankarga arasrulwlovanma, baTi-
lobis Sesabamisi samarTlebrivi safuZveli gaxdeba sasamarTlos 
mier rogorc sanivTo, aseve valdebulebiT garigebis gauqmebis sa-
fuZveli.

samoqalaqo kodeqsi ar moicavs sanivTo garigebis specialur 
normatiul gansazRvrebas. iuridiul literaturaSi sanivTo garige-
ba ewodeba qonebis gankargvis mizniT mesakuTris nebis gamovlenas, 
rac qonebaze uflebis warmoSobis, Secvlis an Sewyvetis safuZvelia.

xelSekrulebaSi qonebis gankargvis Sinaarsis nebis gamovlenaze 
uflebamosilia mesakuTre an misgan uflebamosili piri. gankargviTi 
garigeba miznad isaxavs qonebis sakuTrebis uflebiT an sxva saniv-
To da valdebulebiTi uflebiT mesame piris mflobelobaSi gada-
cemas. sanivTo garigeba SesaZlebelia exebodes qonebaze sakuTrebis 
uflebis an nivTis droebiT sargeblobaSi gadacemas. sanivTo Sinaar-
sis pirobidan viRebT informacias, Tu ra Sinaarsis gankarguleba _ 
neba gamoxata mesakuTrem.

xelSekrulebaSi sanivTo garigeba aris qonebaze absoluturi 

17 kanoniT gaTvaliswinebul SemTxvevebSi, nivTsa da aramaterialur qonebriv 
sikeTeze dadebuli garigebebi ZalaSi Sedis am garigebebiT gansazRvruli 
uflebebis sajaroreestrSi registraciis momentidan (ssk-is 3111.3).
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dacvis uflebis ganxorcielebis samarTlebrivi safuZveli. saniv-
To garigeba win uswrebs sanivTo uflebis warmoSobas.  erTi mxriv, 
uflebis registraciiT da meore mxriv, qonebis mflobelobaSi gad-
acemiT miiRweva qonebaze sanivTo uflebis sajarooba.

xolo, Tu ra SinaarsiT moxda mxareTa Soris uflebis warmo-
Soba, uflebis damdgeni dokumentiT irkveva. amdenad, uflebis reg-
istraciis Taobaze Canaweri adasturebs uflebis arsebobis faqts, 
xolo uflebis damdgeni dokumenti mis Sinaarss gansazRvravs.

B. praqtikuli nawili _ kiTxvebi TviTSefasebisaTvis

•	 ra aris sanivTo samarTali?
•	 ra saxis ZiriTad samarTlebriv kategoriebs moicavs sanivTo 

samarTali?
•	 ra saxis normebi gvxvdeba umTavresad sanivTo samarTalSi? 

moiyvaneT magaliTebi;
•	 CamoTvaleT ra saxis institutebi Sedis sanivTo samarTalSi? 
•	 ra niSniT xdeba specialuri normatiuli aqtis sanivTo sa-

marTlisadmi mikuTvneba?
•	 ra principebs efuZneba qarTuli sanivTo samarTali? daaxasi-

aTeT TiToeuli maTgani;
•	 romeli samarTlebrivi aqtebis safuZvelze xdeba sanivTo uf-

lebis warmoSoba?
•	 romel sanivTo uflebebs adgens saqarTvelos samoqalaqo ko-

deqsi?
•	 ra sistemiT aris warmodgenili sanivTo uflebebi saqarT-

velos samoqalaqo kodeqsSi?
•	 daaxasiaTeT sanivTo uflebis dajgufebis ganmsazRvreli kri-

teriumebi.
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C. SedarebiTi samarTali

I .  sanivTo samarTlis ganviTarebis istoriuli gza

1. sanivTo uflebaTa cneba da niSnebi

uflebaTa samarTlebrivi regulirebis gaazrebis aucileblobis 
paralelurad yalibdeboda SezRuduli sanivTo uflebaTa cneba, ro-
melic adasturebda pirTa uSualo da absolutur kavSirs nivTebTan. 
romis samarTali ar icnobda SezRudul sanivTo uflebaTa cnebas. 
misi Camoyalibeba iwyeba XIX saukunis dasawyisSi pandeqturi swav-
lebis safuZvelze. samarTlis mkvlevarebi sanivTo uflebis Camoy-
alibebiT cdilobdnen ori ZiriTadi miznis miRwevas: maT undodaT 
eCvenebinaT sanivTo uflebaTa SigniT arsebuli winaaRmdegoba _ do-

minium divisum (sakuTrebisa da sxva sanivTo uflebaTa urTierTgami-
jvna) da maTi gamoyofa valdebulebiT-samarTlebrivi uflebebisa-
gan. amasTanave, moxda sanivTo uflebaTa gancalkeveba praqtikuli 
moTxovnebis dakmayofilebis mizniT, vinaidan maTi dadgena xdeboda 
im droisaTvis sakmaod Rirebul obieqtze _ miwaze. civilistebi-
saTvis mniSvnelovani iyo SeeqmnaT sanivTo uflebaTa specialuri 
samarTlebrivi reJimi, uzrunveleyoT misi simyare gansakuTrebuli 
samarTlebrivi dacvis saSualebebiT.18

germanul samarTalSi sanivTo samarTlis cneba Camoyalibda im 
dros gavrcelebul Sexedulebaze _ piris batonobisa nivTze.

hainrix gustav denburgi sanivTo uflebas ganixilavda, rogorc 
uSualo batonobas sxeulebriv nivTebze, romelzedac vrceldeba 
pirTa qmedeba. mflobelis mier nivTis dabrunebiT uflebamosili 
pirisaTvis, am ukanasknelis uflebrivi mdgomareoba ar icvleba, 
ara med icvleba mxolod nivTze faqtobrivi kavSiris Sinaarsi.19

georg fridrix puxta romis samarTlis wyaroebze dayrdno-
biT Tvlida, rom arsebobs qonebrivi uflebebis dacvis ori saxis 
sarCelebi: in personam da in rem. mis mier Actiones in rem ganisazRvra, 
rogorc sanivTo sarCeli, xolo, iura in re aliena _ sxvis nivTze ufle-
ba, anu sanivTo ufleba. igi sanivTo uflebas ganmartavda, rogorc 

18 Емелькина И.А.,Система ограниченных вещных прав на земельный участок, 2011, 22.
19 Дернбург Г., Пандекты. Вещное право. Т.1, 4.2, Под. ред. А.Ф. Мейндорфа. Спб., 1905, 
58-59, miTiTebulia wignSi: Емелькина И.А.,Система ограниченных вещных прав на 
земельный участок, 2011, 23.
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nivTze uSualo batonobis gamomxatvel uflebas.20

analogiur azrs aviTrebda bernhard vindSaidi, romelic sanivTo 
uflebas sxvis nivTze uflebas uwodebda.21

msgavs Sexedulebas ayalibebda cnobili germaneli mecnieri oto 
fon girke. igi sanivTo uflebas miiCnevda SezRudul sanivTo ufle-
bad (die begrenzten dinglischen Rechte), romlis Sinaarssac mflobelsa 
da nivTs Soris samarTlebriv kavSirSi xedavda, rac nivTze uSualo 
batonobaSi gamoixateba.22

Tanamedrove evropeli mecnierebis Sexeduleba sanivTo 
uflebis Sesaxeb efuZneba pandeqtur samarTalSi mis cnebas. ger-
maneli mkvlevari hans iozef vilingi aRniSnavs: „sanivTo samarT-
lis specifikuri niSani aris is, rom is uSualod `ipyrobs~ nivTs, 
romelic ekuTvnis adamians. amgvari sameurneo batonoba mflo-
bels uflebamosilebas aniWebs imoqmedos nivTze mesame pirTa 
Carevis gareSe. piriqiT, valdebulebiTi moTxovnebi aseTi sagno-
brivi batonobis SesaZleblobas ar iTvaliswinebs. kanonis Zal-
iT pirs SeuZlia moiTxovos valdebuli pirisagan gansazRvruli 
qmedebis ganxorcieleba. man, vinc mflobelobaSi ver miiRo nayidi 
nivTi, ar aqvs araviTari ufleba masze, mas aqvs mxolod gamyidv-
elisagan nivTis gadacemis moTxovnis ufleba.“23

Tanamedrove avstrieli mecnierebic sanivTo uflebas ganixi-
laven, rogorc nivTze uSualo batonobis uflebas. isini aRniS-
naven, rom moqalaqeTa nivTze batonobis uflebamosileba gansa-
kuTrebulia, mas pativi unda sces sxvebma da dacul unda iqnes 
nebismierisagan.24

italieli civilistis ugo matteis azriT, principis gansazRvre-
ba, romelic safuZvlad udevs sanivTo da valdebulebiTi uflebis 
gamijvnas, gaaCnia didi mniSvneloba. am mniSvnelobas igi imaSi xedavs, 
rom sanivTo uflebis dacva SeiZleba moTxovnil iqnes mTeli sam-

20 Puchta G. F., Lehrbuch der Pandekten: Pandekten / Von G. F. Puchta. Nach d. Tode d. Verf. 
besorgt von A. F. Rudorff, 9. verm. Aul., 1863, 211. miTiTebulia wignSi: Емелькина, И.А., 
iqve.
21 „Rechte an fremder Sache“, Windscheid B,. Lehrbuch des Pandektenrecht, 3. Aulage, 1870, 
391, miTiTebulia wignSi: ЕмелькинаИ.А., iqve.
22 Gierke O., Deutshes Privatrecht, Zweiter Band, Sachenrecht, 1905, 598, miTiTebulia 
wignSi: ЕмелькинаИ.А., iqve.
23 Wieling H., Sachenrecht. 3. Aul., 1997, 1, miTiTebulia wignSi: Емелькина, И.А., iqve.
24 Koziol H., Welser, R., Grundriss des burgerlichen Rechts, B. l., Allgemeiner Teil, Sachenrecht, 
Familienrecht, 2006, 212, miTiTebulia wignSi: ЕмелькинаИ.А.,dasax. naSromi, 2011, 24.
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yaros, xolo valdebulebiTi uflebis dacva _ mxolod valdebuli 
mxaris mimarT.25

2. sanivTo uflebaTa pandeqturi sawyisebi

pandeqturi swavlebis gavlena Tanamedrove evropul sanivTo 
samarTalze dResac igrZnoba. sanivTo uflebis umTavres niSnebad 
kvlav rCeba misi gansxvaveba valdebulebiTi uflebisagan, nivTTan 
uSualo kavSiri da misi absoluturi xasiaTi.

sanivTo samarTlis umTavresi niSani _ uSualo batonoba nivTze, 
saTaves iRebs pandeqturi samarTlidan. misi Camoyalibeba ganapiroba 
germanul erebSi arsebulma konstruqciam saxelwodebiT _ Gewere, 
romelic aRniSnavda piris srul batonobas nivTze. im dros ar arse-
bobda sruli warmodgena sakuTrebaze, sanivTo uflebasa da nivTis 
batonobaze. valdebulebiTi uflebis sawinaaRmdego konstruqciad 
iwodeboda _ Gewere.26

Zveli germanuli samarTlisTvis damaxasiaTebeli valdebulebis 
gamijvna Gewere-sgan, xorcieldeboda dacvis saSualebis miuxedavad, 
vinaidan romis samarTlis recefciamde dacvis saSualebebis difer-
encireba ar xdeboda. Sedegad Camoyalibebul iqna mosazreba, rom 
nebismieri piradi ufleba, romelic efuZneboda nivTze faqtobriv 
batonobas da uaxlovdeboda Gewere-s, aRiarebuliyo damoukidebel 
sanivTo uflebad. 

vasalis arapirdapiri batonobis gamosaxatavad senioris qoneba-
ze Seiqmna termini _ ledichlike Gewere, romelsac girkes mier mieca 
interpretacia, rogorc uSualo batonoba _ ummittelbare Gewere. 27

germanul kerZo samarTalSi, romis samarTlis recefciis gziT, 
gadmoRebul iqna sarCelTa klasifikacia in rem da in personam sxva-
dasxva Sinaarsis qonebriv urTierTobebTan dakavSirebiT, anu Gew-

ere da Obligation. sanivTo uflebaTa klasifikaciasTan misadagebuli 
dacvis saSualebebs igive praqtikuli mniSvneloba hqonda, rogorc 

25 Маттеи У., Суханов Е.А., Основные положения права собственности. 1999, 118-119, mi-
TiTebulia wignSi: Емелькина, И.А., Система ограниченных вещных прав на земельный 
участок, 2011, 23
26 Gierke, O., Deutsches Privatrecht, Zweiter Band. Sachenrecht, 1905, 598, miTiTebulia 
wignSi: Емелькина И.А., iqve.
27 Gierke, O., Deutsches Privatrecht. Zweiter Band. Sachenrecht, 1905, 600, miTiTebulia 
wignSi: Емелькина И. А.,dasax. naSromi, 2011, 25.
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romSi. sanivTo uflebaTa mflobelebs gaaCndaT SesaZlebloba nebi-
smieri mesame pirisagan nivTis dacvis, xolo sxva uflebis matareb-
els _ dacvis ufleba konkretuli piris mimarT.28

yovelive zemoTqmulidan gamomdinare, germanul samarTal-
Si sanivTo uflebebis koncefcia agebulia or safuZvelze: romis 
samarTlis recefciis miuxedavad, germanul samarTalSi SenarCule-
bul iqna midgoma, rom sanivTo uflebebad aRiarebuli yofiliyo 
uSualo batonobis gamomxatveli uflebebi (germanuli safuZveli) 
da nebismieri mesame piris mimarT moTxovnis ufleba (romis samarT-
lis safuZveli).29

I I .  sanivTo ufleba

sanivTo uflebebi, anu in rem aris uflebebi, romlebic warmoiSoba 
nivTebze (res). sanivTo ufleba gamoxatavs piris Zalauflebas nivTze. 
sanivTo-samarTlebriv urTierTobaSi aris mxolod erTi mxare _ piri. 
sanivTo uflebis yvelaze naTeli magaliTi sakuTrebis uflebaa, ro-
gorc sruli sanivTo ufleba nivTze, romelic moicavs sxva saxis sani-
vTo uflebebs. sanivTo uflebis ZaliT mesakuTres eniWeba obieqtze 
sruli da uSualo uflebamosilebis ganxorcielebis SesaZlebloba.

sanivTo uflebis daxasiaTeba yvelaze kargad vlindeba mis Se-
darebiT valdebulebiT uflebasTan. sanivTo ufleba warmoiSoba 
nivTze uflebis mopovebiT an mierTebiT. piris mier nivTze sanivTo 
uflebis mopoveba xdeba xelSekrulebis safuZvelze, xandazmulo-
biT an mflobelobiT. 

evropul kerZo samarTalSi Znelia moiZebnos valdebulebiTi 
uflebis saerTo gansazRvreba. umravles evropul iurisdiqciebSi 
valdebuleba warmoadgens uflebas, romelic gaaCnia kreditors, 
romelic gulisxmobs Sesrulebis ganxorcielebis _ momsaxurebis 
an fasis gadaxdis movaleobas, meore pirisagan _ movalisagan. val-
debuleba _ es aris or an met pirs Soris samarTlebrivi kavSiri. 
magaliTad, SesaZlebelia moviyvanoT nivTis gadacemis dapireba da 
fasis gadaxda.valdebulebiTi ufleba aris brunvaunariani aramate-

28 Gierke O., Deutsches Privatrecht. Zweiter Band. Sachenrecht,1905, 607, miTiTebulia 
wignSi: Емелькина И. А., iqve.
29 Gierke O., Deutshes Privatrecht. Zweiter Band. Sachenrecht, 1905, 612, miTiTebulia 
wignSi: Емелькина И. А., dasax. naSromi, 2011, 25.
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rialuri qonebrivi sikeTe. damatebiT, kreditors gaaCnia arapirda-
piri ufleba movalis qonebaze, rac gulisxmobs imas, rom, Tuki 
movale ar Seasrulebs dapirebas, kreditors ufleba aqvs moipovos 
movalis sakuTreba.

valdebuleba warmoiSoba xelSekrulebis, kvazi-xelSekrulebis, 
deliqtis safuZvelze da qmnis samarTlebriv kavSirs _ vinculumjuris 

_ or an met pirs Soris. igi gansxvavdeba kanoniT gaTvaliswinebul 
yvelas mimarT moqmed zogadi valdebulebebisagan, aseve nivTze 
uflebis (jus in re) dros arsebuli urTierTobisagan.

SeiZleba iTqvas, rom evropul samarTlebriv sistemebSi val-
debuleba aris kreditoris moTxovna movalis mimarT, romelic war-
moiSoba personaluri urTierTobis safuZvelze _ inter partes. saniv-
To ufleba ki efuZneba sanivTo uflebis mflobelis urTierTobas 
mesame pirebTan _ ultra parte. Sesabamisad, sanivTo da valdebulebiTi 
uflebebis warmoSoba gansxvavebul samarTlebriv konstruqciazea 
agebuli.

 

kerZo samarTalSi valdebulebiTi uflebebi ar aris SezRuduli, 
maSin, rodesac sanivTo uflebebi warmoiSoba kanonis safuZvelze 
numerus clausus .
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sanivTo uflebebi mimarTulia yvelas winaaRmdeg erga omnes da 
amave dros, atarebs absolutur xasiaTs. sanivTo uflebis efeq-
turoba mimarTulia nebismieri piris winaaRmdeg, maSin, rodesac 
valdebulebiTi ufleba vrceldeba mxolod xelSekrulebis meore 
mxaris mimarT da warmoadgens relatiur uflebas, e.i. uflebas konk-
retuli piris mimarT.30

I I I .  sanivTo samarTlis principebi kontinenturi 

evropis samarTlis qveynebSi

kontinenturi evropis samarTlis sistemis qveynebSi sanivTo 
samarTli efuZneba Semdegi saxis principebs, romelTac germanuli 
samarTlis magaliTze mimovixilavT:

•	 `daxurul ricxvTa principi~ _ „Numerus clausus~ _ Typengebun-

denheit, Typenixierung;
•	 specialurobis (gansazRvrulobis) principi _ Spezialitätsgrund-

satz (Bestimmtheitgrundsatz); 
•	 absoluturobis principi _ Absolutheitsgrundsatz;
•	 sajaroobis principi _ Publizitätsgrundsatz;
•	 abstraqciisa da gamijvnis principi _ Abstraktionsgrundsatz da 

Trennungsgrundsatz;
•	 prioritetuli rigiTobis principi _ Rangverhältnis.
germanul iuridiul doqtrinaSi sanivTo samarTlis principebis 

analizi mimdinareobs ori mimarTulebiT:
•	 principebi, romlebic ganapirobebs uflebaTa saxeebsa da maT 

Sinaarss;
•	 principebi, romlebic gansazRvraven uflebaTa gankarvis wess. 

30 Eleanor Cashin Ritaine, Common Frame of Reference and Property Law: A General Intro-

duction, The Future of European Property Law, Sief van Erp, Arthur Salomons, Bram Akker-
mans(Eds.,), 2012, 1-19; sanivTo da valdebulebiTi samarTlis gansxvavebaze amave 
krebulSi ix. Matthais Haentjens, Between Property Law and Contract Law: the Case of Se-

curities, 165-181.
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1. sanivTo samarTlis calkeuli principebi

1.1. `Numerus clausus“ _ `daxurul ricxvTa“ principi

sanivTo samarTlis principebs Soris `daxurul ricxvTa~- `nu-

merus clausus~ princips gansakuTrebuli mniSvneloba eniWeba. sanivTo 
uflebaTa numerus clausus principis Sinaarsi gulisxmobs, rom saniv-
To samarTali awesebs garkveul SezRudvebs sanivTo uflebaTa arCe-
visas. mravali qveynis samarTlebrivi sistema sanivTo samarTalSi 
arsebuli numerus clausus terminis qveS iTvaliswinebs sanivTo ufle-
baTa amomwurav CamonaTvals.31

sanivTo samarTalSi numerus clausus principi umTavresi princi-
pis saxeliTaa cnobili. igi gulisxmobs mxolod im sanivTo ufleba-
Ta arsebobas, romelic samoqalaqo kodeqsSi aRiarebulia, rogorc 
sanivTo ufleba. mxareebs SeuZliaT Camoayalibon mxolod is saniv-
To uflebebi, romelTa ganxorcielebis kriteriumebi kanonmdeblo-
biTaa dadgenili. maTi Sinaarsis Tavisuflad gansazRvris Tavisu-
fleba SezRudulia an saerTod gamoricxulia.

Numerus clausus idea ganviTarda safrangeTis revoluciis Sem-
deg gamarTul samecniero debatebSi. safrangeTSi feodaluri wyo-
bilebis ngrevis Semdeg, samarTlebrivi sistema STagonebul iqna 
romis samarTliT, romlis safuZvelzec ganxorcielda sanivTo da 
valdebulebiTi samarTlis dayofa32

Numerus clausus principis irgvliv diskusia saTaves iRebs XIX 
saukunidan germaneli iuristis fridrix karl fon savinis qonebrivi 
samarTlis (uflebis) Teoriidan. aRniSnuli Teoriis gavleniT ger-
maniis samoqalaqo kodeqsSi sanivTo da valdebulebiTi samarTali 
warmoadgens erTiani kodeqsis gancalkevebul da erTmaneTisagan 
damoukidebel nawilebs.33 sanivTo samarTali, rogorc calke nawi-
li, ganekuTvneba samarTlis calke sferos, romelic saTaves iRebs 
romis samarTlidan. yvelaze vrceli, erTiani da absoluturi ufle-
baa sakuTreba. yvela sxva sanivTo ufleba ganixileba, rogorc nak-
lebi ufleba sakuTrebasTan SedarebiT, Tumca sakuTrebis msgavsad, 
maTi dacva xdeba nebismieri mesame piris mimarT. sakuTrebis erTiani 
da absoluturi uflebis dacvis mizniT, germaniis samoqalaqo kod-
31 Bram Akkermans, The Principle of Numerus Clausus in European Property Law, Dissertation 
defended in public, 17 octomber 2008, 6. 
32 iqve.
33 iqve.
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eqsiT dadginda sanivTo uflebebis SezRuduli ricxvi, aseve imper-
atiulad ganisazRvra maTi Sinaarsi.

sanivTo uflebaTa SezRudvis idea germanul samarTlebriv moz-
RvrebaSi _ Typengebundenheit aRiniSneba, romlis Sinaarsis ori sxva-
dasxva formiT gamoixateba: sanivTo uflebaTa SezRuduli ricxvi 
_ Typenzwang da sanivTo uflebaTa SezRuduli Sinaarsi _ Typen-

ixierung, romlebic erTianobaSi aseve gamoxateboda numerus clausus 

principis saxelwodebiT. am principis safuZvelze moqmedebs wesi, 
romlis mixedviTac, sanivTo uflebaTa SesaZlo saxeebidan moq-
medebs mxolod is, romelic kanoniTaa gaTvaliswinebuli. Sinaarsis 
iZulebaSi ki igulisxmeba, rom sanivTo uflebis Sinaarsi unda gamom-
dinareobdes kanonidan, mxareebs sakuTari mosazrebiT ar SeuZliaT 
Secvalon igi.

daxurul ricxvTa principis gavrceleba sanivTo samarTalSi gan-
pirobebulia imiT, rom sanivTo ufleba atarebs absolutur xasiaTs 
da misi xelyofisagan dacva xdeba nebismieri mesame pirisagan. aqedan 
gamomdinare, ara marto yvelam unda icodes sanivTo uflebaTa sax-
eebis Sesaxeb, aramed unda icodes maTi Sinaarsic. 

erT-erT sasamarTlo gadawyvetilebaSi daxurul ricxvTa prin-
cipTan dakavSirebiT vkiTxulobT: `sanivTo samarTalSi daxurul 
ricxvTa principi adasturebs, rom sanivTo uflebaTa raodenoba da 
saxe gansazRvrulia kanoniT, maTi Sinaarsi mkacradaa gawerili da 
TiToeuli ufleba Tavisi SinaarsiT mkveTrad gansxvavdeba sxva sani-
vTo uflebebisagan... winaaRmdeg SemTxvevaSi saadgilmamulo wigns 
ar eqneboda SesaZlebloba ecnobebina maTi Sinaarsi dainteresebuli 
pirebisaTvis~.34

1.2. specialurobis principi

sanivTo uflebaTa samarTlebrivi regulirebisTvis didi mniS-
vneloba aqvs `specialurobis~ (gansazRvrulobis) princips,35 rom-
lis Tanaxmad sanivTo ufleba SeiZleba warmoiSvas mxolod calkeul 
(gansazRvrul) nivTebze. uflebis arseboba damokidebulia nivTis 
arsebobaze da nivTis ganadgureba iwvevs uflebis gauqmebas. aqedan 
gamomdinare, ar SeiZleba sanivTo ufleba warmoiSvas nivTTa er-

34 citata bavariis miwis umaRlesi sasamarTlos 1967 wlis gadawyvetilebidan, 
miTiTebulia wignSi: Емелькина И.А., dasax.  naSromi, 2011, 41.
35 Spezialitätsgrundsatz.
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Tobliobaze, magaliTad, sawarmoze.36zogierTi mecnieri special-
urobis principis gverdiT calke gamoyofs gansazRvrulobis prin-
cips.37 Tumca, gabatonebuli mosazrebis Tanaxmad, gansazRvruloba 
ar aris sanivTo samarTlis damoukidebeli principi, anu is special-
urobis principis identuria.38

1.3. absoluturobis principi

sanivTo uflebis ganmarteba, rogorc uflebis, romelic ata-
rebs absolutur xasiaTs, safuZveli gaxda damoukidebeli princi-
pis formirebis, romelic iuridiul doqtrinaSi cnobilia sanivTo 
uflebaTa absoluturobis principis saxelwodebiT.39 mis Tanaxmad, 
sanivTo ufleba moqmedebs ara konkretuli movale piris winaaRmdeg, 
aramed nebismieri piris mimarT. nebismieri damrRvevi piris mimarT 
warmoiSoba sanivTo moTxovna, romelic mimarTulia darRveu-
li uflebis aRdgenisaken. aRniSnuli principi ganapirobebs saniv-
To uflebaTa dacvis saSualebebis _ savindikacio da negatoruli 
sarCelebis _ Sinaarss.40

1.4. moTxovnaTa prioritetulobis principi

moTxovnaTa prioritetulobis principi41 gulisxmobs, rom val-
debulebiTi moTxovnebisagan gansxvavebiT, sanivTo uflebaTa urTi-
erTdamokidebuleba ganpirobebulia uflebaTa rangiT. germanul 
kerZo samarTalSi daSvebulia erTi miwis nakveTze ramdenime sanivTo 
uflebis warmoSoba. magaliTad, ramdenime ipoTekis registracia. ms-
gavs SemTxvevebSi uflebaTa ierarqia ganisazRvreba uflebis warmo-
Sobis momentidan _ registraciis drois Sesabamisad.42 anu uflebis 
prioritetuloba damokidebulia misi dadgenis momentze _ prior tem-

pore potior iure.43

36 Емелькина И. А., dasax.  naSromi, 2011, 39, 40.
37 Bestimmtheitgrundsatz.
38 Емелькина И. А., dasax.  naSromi, 2011, 39, 41.
39 Емелькина И.А., dasax. naSromi, 2011, 39.40
40 Rangverhältnis.
41 ix. gsk-is 879-e muxli.
42 ix. gsk-is 1209-e muxli.
43 ix.Емелькина И.А.,dasax. naSromi, 2011, 42.
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1.5. sajaroobis principi

sajaroobis principis44 safuZvelze sanivTo ufleba moqmedebs 
nebismieri piris mimarT. Sesabamisad, nebismier pirs unda gaaCndes 
sanivTo uflebis Sesaxeb informaciaze miRebis SesaZlebloba. 
miiCneulia, rom sajaroobis principis safuZvelze kanonmdeblo-
biT xdeba sanivTo uflebaTa Taobaze informaciis miRebaze nebis 
darTva.Sesabamisad, Tu ufleba registrirebulia saadgilmamulo 
wignSi, Canaweri gvawvdis informacias uflebrivi mdgomareobis 
Sesaxeb.45

1.6. abstraqciisa da dayofis principi

abstraqiisa da dayofis principi46 saTaves iRebs XIX saukunidan, 
kerZod, savinis swavlebidan sanivTo garigebis Sesaxeb. aRniSnuli-
principi gulisxmobs sanivTo SeTanxmebis gamijvnas mis safuZvelad 
arsebuli kauzaluri garigebisagan. kerZod, saubaria gankargviTi 
garigebis (sakuTrebis an sxva SezRuduli uflebis gadacemis Taoba-
ze) gansxvavebaze valdebulebiTi garigebisagan _ erTmaneTisaganimi-
jneba valdebuleba da gankargva.

abstraqciis principis safuZvelze, magaliTad, uZravi qonebis 
nasyidobis xelSekruleba efuZneba or garigebas: pirveli, garigeba 
gulisxmobs SemZenisaTvis uflebis warmoSobamde valdebulebiTi Si-
naarsis moqmedebebis ganxorcielebas, nivTis gadacemasa da nasyido-
bis fasis gadaxdas, meore sanivTo Sinaarsis garigeba valdebulebi-
Ti garigebis Sesrulebis Semdeg, garigebis obieqtze sakuTrebis 
uflebis warmoSobas.47 sanivTo garigeba iTvaliswinebs uflebamosil 
pirsa (mesakuTresa) da meore mxaris SeTanxmebas uflebrivi cvli-
lebis Sesaxeb, romelic mesame pirTa xelmisawvdomobis mizniT eqvem-
debareba saadgilmamulo wignSi savaldebulo registracias. 48

abstraqciis principi efuZneba gamijvnis princips, romelic samo-
qalaqo brunvaSi mniSvnelovan samarTlebriv SedegebTan aris dakav-

44 Publizitätsgrundsatz. 
45 Емелькина И.А., dasax. naSromi, 2011, 42.
46 Trennungs  und Abstraktionsprinzip.
47 ix. gsk-is 433-e muxlis 1-li naw.
48 ix. gsk-is 873-e muxlis 1-li naw.; Wieling H., Sachenrecht, 3. Aul., 1997, 22, mi-
TiTebulia wignSi: Емелькина И. А., dasax. naSromi, 2011, 42.
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Sirebuli. kerZod, gankargviTi garigeba sakuTrebis uflebis gada-
cemis Taobaze, rogorc wesi, ar aris damokidebuli valdebulebiTi 
xelSekrulebis namdvilobaze, anu valdebulebiTi garigebis baTi-
lobis SemTxvevaSi sanivTo _ uflebis gadacemis Tabaze garigeba 
rCeba namdvili, vidre mxareTa Soris valdebulebiTi garigebis nam-
dvilobis sakiTxi ar gairkveva knonmdeblobiT dadgenili wesiT.

1.7. sajaro ndobis principi

sajaro ndobis principis sakanonmdeblo gamoxatulebis magali-
Tia gsk-is 892-e muxli. kerZod, piris sasargeblod, vinc garige-
biT iZens uflebas miwis nakveTze, saadgilmamulo reestris Sinaarsi 
miiCneva sworad, garda im SemTxvevebisa, rodesac sisworis sawinaaRm-
degod registrirebulia protesti49 an usworo Canaweris Taobaze 
SemZenisaTvis winaswar cnobilia.50

2. sanivTo da valdebulebiTi garigebebi

abstraqciisa da gamijvnis principis gavleniT sanivTo garigeba 
erT-erTi mniSvnelovani samarTlebrivi institutia. germanul ker-
Zo samarTalSi sanivTo garigebebTan dakavSirebiT, rogorc wesi, 
moqmedebs gsk-is zogadi nawilis normebi (magaliTad, garigebebze, 
xandazmulobaze). masze ar vrceldeba valdebulebiTi samarTlis we-
sebi, vinaidan igi ar Seicavs valdebulebebs. am tipis xelSekrulebe-
bi wesrigdeba sanivTo-samarTlebrivi normebiT, romelic mocemulia 
gsk-is mesame wignSi, vinaidan sanivTo garigeba aris sanivTo ufle-
baTa dadgenis, gadacemisa da Sewyvetis samarTlebrivi safuZveli 51.

rogorc germaneli civilistebi aRniSnaven, sanivTo garigeba 
warmoadgens mxareTa SeTanxmebis erTgvar formas uflebis gadace-
mis sajaroobis moTxovnis Sesrulebamde.52

Tu valdebulebiTi xelSekruleba, magaliTad, nasyidoba, gansaz-
Rvravs uflebis gadacemasTan dakavSirebul xelSekrulebis mxareTa 

49 Widerspuch.
50 Емелькина И.А.,Система ограниченных вещных прав на земельный участок, 2011, 43.
51 Василевская Л., Учение о вещных сделках по Германскому праву, 2004, 58.
52 DasPrinzipderPublizität, Offenkundigkeit; Василевская Л., Учение о вещных сделках по 
Германскому праву, 2004, 63.
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uflebebsa da movaleobebs, sanivTo garigeba uzrunvelyofs uflebis 
gadacemas SemZen pirze. valdebulebiTi xelSekrulebaTa CamonaT-
vali Riaa, mxareebi ki _ xelSekrulebis Taobaze gadawyvetilebis 
miRebisas Tavisufalni. sanivTo garigebebis SemTxvevaSi ki gsk-is 
me-3 wigni maT SezRudul CamonaTvals iTvaliswinebs. mxareebi kano-
nis safuZvelze aseve SezRudulni arian sanivTo garigebis Sinaarsis 
gansazRvrisas. 53

germaniis kerZo samarTalSi valdebulebiTi urTierTobebi ga-
nixileba, rogorc sakmaod rTuli kompleqsi samarTalurTierTo-
bebis, romlidanac TiToeuli samarTalurTierTobis gamoyofa da 
calke mowesrigeba SesaZlebelia. germaniis samoqalaqo samarTlis 
sistema iTvaliswinebs mkveTr gamijvnas valdebulebiTi urTierTo-
bis ori stadiis _ warmoSobisa da Sesrulebis. 

sxvagvarad rom vTqvaT, mxareTa uflebebi da movalebebi, rom-
lebic valdebulebiTi urTierTobebis farglebSi warmoiSoba, unda 
Sesruldes. Sesruleba ganixileba valdebulebis damoukidebel sta-
diad.swored is gvaZlevs pasuxs kiTxvaze: visi misamarTiT da visi 
mxridan unda Sesruldes valdebuleba? es sizuste damaxasiaTebelia 
pandeqsturi samarTlisTvis, rac aisaxa germaniis samoqalaqo samar-
TalSi.

urTierTsawinaaRmdego mimarTulebis (sinalagmaturi) ufle-
bebisa da valis (Schuld) matarebelni arian mxolod xelSekrulebis 
mxareebi.

tradiciis principi (Traditionsprinzip) iTvaliswinebs mxareTa So-
ris arsebuli rTuli urTierTobebis dayofas ramdenime ormxriv 
(sinalagmatur) garigebad.

garigeba, romliTac xdeba mxareTa Soris valdebulebis war-
moSoba,54 gancalkevebulia garigebisgan, romelic mimarTulia Ses-
rulebisaken.55 es klasifikacia efuZneba e.w gamijvnis princips.56

swored amgvarad unda ganvixiloT nebismieri saxelSekrulebo Se-
Tanxmeba, dakavSirebuli nivTebze sakuTrebis uflebis gadacemasTan.57

germaniis samarTliT erTmaneTisagan gansxvavdeba samarTlebrivi 
mniSvnelobis ori momenti:

53 Василевская Л., iqve.
54 Verplichtungseschäft.
55 Verfügungsgeseshäft.
56 Trenungsprinzip.
57 Василевская Л., Учение о вещных сделках по Германскому праву, 2004,15.
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•	 mxareTa SeTanxmeba.
•	 nivTis faqtobrivi gadacema.
SeTanxmeba warmoiSoba maSin, roca erTi mxare akeTebs Sesabamis 

winadadebas meore mxaris mimarT, romelsac es ukanaskneli eTanxmeba.
nivTis faqtobrivad gadacema ki xdeba sakuTrebis uflebis ga-

dacemis xelSekrulebis safuZvelze. magaliTad, nasyidobis xe-
lSekruleba, samarTlebrivi TvalsazrisiT, formdeba ori tipis 
xelSekrulebiT _ valdebulebiTi (nasyidobis xelSekruleba) da sani-
vTo (sakuTrebis uflebis gadacema nivTze da sakuTrebis uflebis 
gadacema fulze), anu nasyidobis xelSekruleba iTvaliswinebs sami 
garigebis meSveobiT mis dadebas, romelTagan ori sanivTo-samarT-
lebrivia.

germanul kerZo samarTalSi gamoiyeneba sxvadasxva termini, rom-
lebic xsnian aRniSnuli konstruqciis mniSvnelobas.

nasyidobis xelSekruleba _ Kaufvertrag: gsk-is 433-e da 453-e muxle-
bi gulisxmobs mxolod valdebulebiT-samarTlebriv xelSekrule-
bas, romelzec dafuZnebulia nasyidobis procesi. Sesabamisad, ter-
mini nasyidoba _ Kauf _ niSnavs mxolod valdebulebiTi Sinaarsis 
garigebas.58 germanul kerZo samarTalSi igi iwodeba mavaldebuleb-
el xelSekrulebad59 an ZiriTad valdebulebiT garigebad.60

sakuTrebis uflebis gadacemis xelSekruleba mimarTulia Ses-
rulebisken da iwodeba sanivTo61 an ganmkargav garigebad.62Tuki sa-
kuTrebaSi gadadis moZravi nivTi, sanivTo xasiaTis xelSekrulebas 
kanonmdeblobasa da literaturaSi ewodeba _ Einigung.63

Tuki saubaria uZrav nivTze sakuTrebis uflebis gadacemaze, 
aseT SemTxvevaSi sanivTo garigebas ewodeba _ Aulassung.64

germanuli kanonmdeblobiT nasyidobis procesi ar Semoifar-
gleba mxolod valdebulebiTi xelSekrulebis dadebiT. nasyidobis 
xelSekruleba warmoSobs valdebulebiT-samarTlebriv kavSirs, ro-
melic iTvaliswinebs xelSekrulebis TiToeuli mxaris moTxovnis 
uflebas. amgvari xelSekrulebiT myidveli jer kidev ver moipovebs 

58 Obligatorischer Vertrag.
59 Verpliichtungsvertrag.
60 Grundgeschäft, Verplichtunsgeschäft.
61 Dinglicher Vertrag, Sachenrechtlicher Vertrag.
62 Erfüllungsvertrag, Verfügungsgechäft.
63 sityvasityviTi TargmaniT niSnavs SeTanxmebas, morigebas.
64 sakuTrebis uflebis gadacema (uZrav qonebaze), sanotaro SeTanxmeba uZrav 
qonebaze sakuTrebis uflebis gadacemis Sesaxeb.
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nayid nivTze sakuTrebis uflebas. igi warmoSobs mxareTa samarTle-
briv kavSirs aseTi uflebis gadacemis mizniT.65

germanelma kanonmdebelma airCia romis samarTalSi arsebuli 
problemis gadaWris gza, romelic gamomdinareobda pandeqturi 
samarTlidan. germaneli civilistebis azriT, valdebulebiTi da 
sanivTo garigebis gamijvnis mizania keTilsindisieri SemZenis dac-
va. swored valdebulebiTi urTierTobis ori stadiis gamijvna da 
maTi saxelSekrulebo gaformeba iZleva SesaZleblobas (mxareTa So-
ris davis warmoSobis SemTxvevaSi) damoukideblad dadgindes val-
debulebiTi an sanivTo garigebis baTilobis safuZvlebi.

uflebamosili pirisagan sakuTrebis uflebis miRebis SemTxveva-
Si, misi winamorbedis mier davis warmoeba gavlenas ar axdens masze. 
aseTi dava exeba pirvel SemZensa da gamsxvisebels da ara sakuTrebis 
uflebis mompovebel mesame pirs.

aqedan gamomdinare, abstraqciis principi efuZneba gamijvnis 
princips, romelic iTvaliswinebs Semdegi saxis Sedegebs:

sanivTo garigeba, rogorc wesi, ar aris damokidebuli val-
debulebiTi garigebis namdvilobaze. es ki metyvelebs imaze, rom 
sanivTo garigeba abstrahirebulia ZiriTadi _ valdebulebiTi 
garigebisagan. im SemTxvevaSi, Tu nasyidobis garigeba mogvianebiT 
gaxdeba sadavo, magaliTad, Secdomis safuZvelze (gsk-is 119-e da 
142-e muxlebi) da sasamarTlos mier miiCneva baTilad, sanivTo 
garigeba, romelic exeba sakuTrebis uflebis gadacemas, rCeba nam-
dvili. gsk-is 812-822-e muxlebis safuZvelze gamyidvelsa da yo-
fil mesakuTres SeuZliaT axal mesakuTres warudginon moTxovna 
sakuTrebis uflebis dabrunebis Taobaze usafuZvlo gamdidrebis 
normebiT: valdebuleba, romelic warmoiSoba usafuZvlo gamdidre-
bis normebiT, emsaxureba iuridiuli safuZvlis gareSe mopovebuli 
sakuTrebis uflebis dabrunebas: fuladi TanxiT an sanivTo uflebis 
aRdgenis gziT.66

 

65 Василевская Л., Учение о вещных сделках по Германскому праву, 2004, 17.
66 Василевская Л., dasaxelebuli naSromi, gv. 18.
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qoneba

A. Teoriuli nawili

I .  Sesavali

samoqalaqo kodeqsis Sesaval debulebebSi mocemulia kerZo 
samarTlis obieqtis normatiuli gansazRvreba da misi ZiriTadi niS-
nebi:

qoneba, am kodeqsis mixedviT, aris yvela nivTi da aramaterialuri 

qonebrivi sikeTe, romelTa floba, sargebloba da gankargva SeuZli-

aT fizikur da iuridiul pirebs da, romelTa SeZenac SeiZleba Seuz-

Rudavad, Tuki es akrZaluli ar aris kanoniT an ar ewinaaRmdegeba 

zneobriv normebs (ssk-is 147).

ssk-is me-7 muxlis Tanaxmad, `kerZosamarTlebrivi urTierTobis 
obieqti aris qonebrivi an araqonebrivi Rirebulebis mqone mate-
rialuri da aramaterialuri sikeTe, romelic kanoniT dadgenili 
wesiT brunvidan ar aris amoRebuli“.

kanonmdeblis mier obieqtis uzogadesi gansazRvrebidan gamom-
dinare, SeiZleba iTqvas, rom obieqti gaTanabrebulia kerZosamarT-
lebriv urTierTobebSi kanoniT dacul sikeTeebTan.

kerZo samarTalSi kanoniT daculi sikeTeebia: 

kerZo samarTalSi qoneba ar miiCneva obieqtis sinonimad. SeiZle-
ba iTqvas, rom, kanoniT dacul sxva sikeTeebTan erTad, qoneba Sedis 
obieqtis kategoriaSi, rogorc misi erT-erTi saxe.

obieqtis kategoriaSi Semaval sxva sikeTeebsa da qonebas Soris 
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ZiriTadi gansxvaveba mdgomareobs RirebulebaSi. piradi araqonebrivi 
uflebebis darRvevis, janmrTelobis an sicocxlis xel yofis SemTx-
vevaSi xdeba miyenebuli zianis miaxloebiTi kompensacia, vinaidan 
kanoniT dacul aRniSnuli saxis sikeTeebs qonebrivi ekviva lenti ar 
gaaCniaT. xolo qonebis xelyofis (uflebis darRvevis) SemTxvevaSi 
SesaZlebelia zustad dadgindes miyenebuli zianis odenoba, rac da-
zianebamde qonebis RirebulebaSi gamoixateba.67

sanivTo samarTalSi qonebis ganmartebiT zustdeba kerZosamarT-
lebrivi obieqti. kerZod, qonebis cneba gvaZlevs SesaZleblobas pa-
suxi gaeces Semdegi Sinaarsis kiTxvebs:

•	 ra saxis obieqtebia gaerTianebuli qonebis erTiani terminis 
qveS?

•	 ra statusis pirebs warmoeSobaT ufleba qonebaze?
•	 ra saxis uflebamosilebaTa ganxorcielebis SesaZlebloba 

aqvT kerZo samarTlis subieqtebs qonebaze?
•	 ra aris qonebis obieqtad qcevis ganmsazRvreli ZiriTadi kri-

teriumebi?
•	 ra saxis akrZalvebs adgens kanonmdebeli qonebis, rogorc 

kerZosamarTlebrivi obieqtis mimarT?
samoqalaqo kodeqsSi termini _ qoneba aerTianebs sanivTo samar-

Tlis obieqtebs _ nivTebsa da aramaterialur qonebriv sikeTeebs. 
qonebaSi Semavali obieqtebis saxeebis dazustebiT, kanonmdebel-

ma gansazRvra Tu ra saxiT gvevlinebian obieqtis cnebaSi Semavali 
materialuri da aramaterialuri qonebrivi sikeTeebi samoqalaqo 
brunvaSi, kerZod:

•	 materialuri sikeTea _ nivTebi;
•	 aramaterialuri qonebrivi sikeTeebia _ uflebebi da moTxo-

vnebi.
qoneba warmoadgens materialuri an aramaterialuri qonebrivi 

sikeTeebis erTobliobas. Tavis mxriv qoneba, rogorc erTiani kate-
goria, ar warmoadgens damoukidebel obieqts. 68

kerZo samarTalSi qonebaze uflebebi SesaZlebelia warmoeSvaT 
fizikur da iuridiul pirebs: 

67 ix. saqarTvelos uzenaesi sasamarTlos 2007 wlis 25 ivlisis erTgvarovani 
praqtika, gv.14-16, xelmisawvdomia: www.supremecourt.ge
68 qonebis sakiTxze ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, 
2011,158-166; kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
2009, 185-192;
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pirisaTvis sanivTo uflebis mopovebis winapirobaa uflebaunari-
anoba, xolo qonebasTan dakavSirebul uflebamosilebaTa ganxor-
cielebisaTvis piri unda iyos rogorc uflebaunariani, aseve qme-
dunariani. 

kanonmdebeli iuridiuli piris terminis qveS moiazrebs rogorc 
kerZo samarTlis, aseve sajaro samarTlis iuridiul pirebs, maT So-
ris, saxelmwifos. qonebaze uflebaTa miRebisa da ganxorcielebis 
etapze iuriudiuli piri unda arsebobdes, rogorc samarTlis su-
bieqti. iuridiuli piri samarTalsubieqtis statuss moipovebs 
registraciis gziT an kanoniT dadgenili wesiT. qonebaze ufleba 
SesaZlebela hqondeT pirTa gaerTianebebs, romelTac ar aqvT iu-
ridiuli piris statusi, am SemTxvevaSi qonebriv urTierTobebSi 
maTze vrceldeba specialuri wesebi, magaliTad, mravalsarTulian 
nagebobebSi saerTo qonebis marTvis sakiTxi wesrigdeba binaTmesa-
kuTreTa amxanagobis Sesaxeb kanoniT.69

kanonmdeblobiT dadgenilia kerZo samarTlis subieqtebisaTvis 
qonebaze uflebaTa ganxorcielebis normatiuli farglebi. ker-
Zod, pirebs qonebaze aqvT Semdegi saxis uflebamosilebaTa ganxor-
cielebis SesaZlebloba:

69 miRebulia 2007 wlis 11 ivliss (#5277).
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kanonmdeblobiT erTmaneTisagan gansxvavdeba uZrav da moZrav 
nivTze uflebaTa SeZenis wesebi. Tumca, SesaZlebelia, iuridiuli 
fiqciis wyalobiT, moZrav nivTze gavrceldes uZravi nivTis SeZenis 
wesebi. magaliTad, avtomobilze uflebaTa (sakuTrebis, giravnobis) 
warmoSobis mimarT dawesda savaldebulo registraciis wesi.70 aqve 
unda aRiniSnos, rom TiToeul obieqtze SeZenis mimarT moqmedi we-
sebi aseve vrceldeba aRniSnul obieqtebze sxva saxis sanivTo da 
zogierTi valdebulebiTi (mag., ijaris) uflebis warmoSobisas. maga-
liTad, uZravi nivTis SeZenis wesebi vrceldeba sxva saxis sanivTo 
uflebaTa warmoSobazec. 

kerZo samarTlis obieqtis samarTlebriv urTierTobaSi CarT-
vis winapirobaa misi brunvaunarianoba _ kerZosamarTlebrivi urTi-
erTobis obieqti SeiZleba iyos qoneba, romelic brunvidan ar aris 
amoRebuli (ssk-is 7). 

kanonmdebeli adgens obieqtis brunvaunarianobis winapirobebs, 
kerZod, qoneba SesaZlebelia gaxdes kerZosamarTlebrivi urTier-
Tobis obieqti Tuki es akrZaluli ar aris kanoniT an ar ewinaaRmde-
geba zneobriv normebs (ssk-is 147).

qonebasTan dakavSirebuli sajaro-samarTlebrivi SezRudvebi 
SesaZlebelia davyoT or nawilad: 

•	 qonebis brunvaunarianobis SezRudva;
•	 mesakuTris uflebebis SezRudva. 
pirveli SezRudva gavlenas axdens qonebis gankargvis Sesa-

Zleblobaze, mis samarTlebriv bedze. meore ki ukavSirdeba qonebis 
sargeblobasTan dakavSirebul SezRudvas. 

70 ix. saqarTvelos Sinagan saqmeTa ministris 2007 wlis 31 ianvris brZaneba 
#150 meqanikuri satransporto saSualebebis savaldebulo registraciis we-
sebis Sesaxeb.
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I I .  nivTebi

kerZo samarTlis materialuri obieqtebis kategoriaSi Sedis 
nivTebi. nivTebis pirveladi klasifikacia ukavSirdeba moZrav an uZ-
rav nivTebad dayofas (ssk-is 148). 

nivTebis saxeebad dayofa mraval samarTlebriv Sedegs ukavSir-
deba. igi ganapirobebs nivTebze uflebaTa warmoSobis, Secvlisa da 
Sewyvetis gansxvavebuli wesebis arsebobas. magaliTad, uzrunvel-
yofis samarTalSi imis mixedviT, Tu ra saxis obieqtiT xdeba kred-
itoris moTxovnis uzrunvelyofa, ganasxvaveben giravnobisa da ipo-
Tekis uflebas. aseve, SezRuduli sanivTo uflebis warmoSoba xdeba 
mxolod uZrav nivTebze. 

1. moZravi nivTebi

saqarTvelos samoqalaqo kodeqsi ar icnobs moZravi nivTis cne-
bas, arc iuridiul doqtrinaSi vxvdebiT moZravi nivTis samarTle-
briv gansazRvrebas. kanonmdeblobaSi vxvdebiT prezumfcias, rom, 
rac ar ganekuTvneba uZravi nivTebis kategoris miiCneulia moZrav 
nivTad. aRniSnuli varaudi gaxda moZravi nivTis normatiuli cnebis 
dadgenis winapiroba. sajaro reestris Sesaxeb kanoniT moZravi niv-
Tis normatiuli definicia gvxvdeba prezumfciis saxiT, kerZod, 
moZravia nebismieri nivTi, romelic samoqalaqo kodeqsis mixedviT 
ar aris uZravi (srSk-is 2.b).

kanonmdeblobiT dadgenili varaudi ar aris sakmarisi winapiro-
ba moZravi nivTis samoqalaqo brunvaunarianobis gansazRvrisaTvis. 
imisaTvis, rom moZravi nivTi gaxdes samarTlebrivi urTierTobis 
sagani da masze gavrceldes kanonmdeblobiT dadgenili wesebi, mas 
unda gaaCndes specifikuri niSnebi. samarTlebrivi TvalsazrisiT 
moZravi nivTis samarTlis obieqtad miCnevis kriteriumebia:

•	 brunvaunarianoba _ moZravi nivTi daSvebuli unda iyos samo-
qalaqo brunvaSi;

•	 sxeulebrivoba _ moZravi nivTi unda arsebobdes materialuri 
formiT;

•	 gadacemadoba _ SesaZlebeli unda iyos moZravi nivTis mesame 
pirTa mflobelobaSi gadacema;

•	 gansazRvruloba _ moZravi nivTis sxvadasxva niSniT gansazRv-
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ra unda iyos SesaZlebeli.
moZravi nivTis sruli brunvaunarianoba samoqalaqo samarTlis 

subieqts aniWebs SesaZleblobas, yovelgvari nebarTvisa da damatebi-
Ti formalobebis gareSe, gankargos _ gaasxvisos an SeiZinos moZravi 
nivTi. Tumca kanonmdebloba aseve icnobs brunvaunarianobis Sez-
Rudvisa da akrZalvis SemTxvevebs.

SesaZlebelia piri sakuTrebis uflebiT flobdes istoriuli 
mniSvnelobis moZrav nivTs an cecxlsasrol iaraRs. kanonmdebeli 
ar krZalavs aRniSnuli obieqtebis brunvaunarianobas, Tumca adgens 
garkveul SezRudvebs, rac iTvaliswinebs msgavsi qonebis gasxvise-
bisa da SeZenis dros sakanonmdeblo moTxovnaTa dacvas. magaliTad, 
kulturuli memkvidreobis Zeglis gasxvisebis SemTxvevaSi, saWiroa 
gasxvisebis faqti ecnobos ZeglTa dacvisa da kulturis saministros 
da axali SemZeni aisaxos Sesabamis reestrSi. aseve, Tu pirs surs 
SeiZinos cecxlsasroli iaraRi, kanonmdeblobiT dadgenil sxva sax-
is moTxovnebTan erTad, SemZeni piri ar unda iyos nasamarTlevi. rac 
Seexeba saxelmwifos sakuTrebaSi arsebuli kulturuli memkvidre-
obis Zeglebs, maTi gasxviseba ikrZaleba, rogorc qveynisa da eris 
saganZuris mniSvnelobis obieqti. magaliTad, ikrZaleba xelnawerTa 
institutSi daculi unikaluri wignebis gasxviseba. isini ar arian 
brunvaunariani obieqtebi.

moZravi nivTis materialuri saxiT arsebobas gulisxmobs misi 
vizualurad aRqmis SesaZleblobasa da xelSesaxebi formiT arse-
bobas, rac ganapirobebs masze uflebamosilebaTa ganxorcielebas _ 
flobas, sargeblobasa da gankargvas. 

gadacema nivTze sanivTo da valdebulebiTi uflebebis warmo-
Sobis winapirobas warmoadgens. magaliTad, zogierT moZrav nivTeb-
ze sakuTrebisa da giravnobis uflebis warmoSobisaTvis, SeTanxme-
bis garda, aucilebelia gadacema, rogorc faqtobrivi moqmedeba. 
es wesi exeba moZrav nivTebs, romelzedac kanonmdeblobiT ufleba-
Ta warmoSobisaTvis ar aris dadgenili savaldebulo registraciis 
moTxovna. 

sanivTo samarTalSi moqmedi specialurobis principidan gamom-
dinare, SesaZlebeli unda iyos moZravi nivTis identificireba _ misi 
aRwera. moZravi nivTis Tvisebidan gamomdinare, samoqalaqo urTier-
Tobis dasawyisSi SesaZlebeli unda iyos moZravi nivTis wonis, zomis, 
raodenobis da a.S. dadgena.

moZravi nivTis gansazRvrulobis (specialurobis) principis 
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erT-erT gamoxatulebad miiCneva moZravi nivTis Rirebulebis dad-
genac. magaliTad, giravnobis sagani SeiZleba ganadgurdes, amitom 
xelSekrulebiT unda ganisazRvros, Tu ra Rirebulebis sagniT 
Canacvlebis an zianis anazRaurebis ra odenobiT moTxovnis ufleba 
aqvs uflebamosil pirs. 

2. uZravi nivTebi

qarTul sakanonmdeblo sivrceSi uZravi nivTis cnebis mimarT 
dualisturi midgoma arsebobs. uZrav nivTebs miekuTvneba:

saqarTvelos samoqalaqo 
kodeqsi

sajaro reestris Sesaxeb kanoni

•	 miwis nakveTi;
•	 miwaSi arsebuli wiaRi-

seuli; 
•	 miwaze aRmocenebuli 

mcenareebi;
•	 Senoba-nagebobani, 

romlebic myarad dgas 
miwaze. 

•	 miwis nakveTi, masze arsebuli Senoba-nage-
bobiT, an mis gareSe;

•	 Senoba-nageboba (mSenebare, aSenebuli an 
dangreuli);

•	 Senoba-nagebobis erTeuli (mSenebare, aSe-
nebuli an dangreuli);

•	 xazobrivi nageboba (sakomunikacio nagebo-
ba, saavtomobilo gza, rkinigza, yvela saxis 
milsadeni, milgayvaniloba, sahaero-sabagi-
ro gza, eleqtrogadamcemi xazi, kavSirgab-
mulobis xazi (qseli), funikuliori).

aRniSnulidan gamomdinare, sasurvelia, erTmaneTisagan gaimi-
jnos uZravi qoneba, rogorc samarTlebrivi urTierTobis obieqti 
da rogorc saregistracio erTeuli, romelzedac xdeba sajaro re-
estrSi sanivTo uflebebis warmoSoba.
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I I I .  aramaterialuri qonebrivi sikeTe

kanonmdebeli ganasxvavebs sami saxis aramaterialur qonebriv 
sikeTes:

sanivTo samarTalSi qonebis erTian kategoriaSi Semavali da ar-
amaterialuri qonebrivi sikeTis kategoriaSi Semavali uflebebisa 
da moTxovnebis samoqalaqo brunvaunarianobis ganmsazRvreli kri-
teriumebia:

•	 sxva pirisaTvis gadacemis SesaZlebloba;
•	 mflobelisaTvis materialuri sargebelis Seqmnis mizani;
•	 mflobelisTvis sxva pirebis mimarT moTxovnis uflebis mini-

Weba (ssk-is 152).

1. gadacemadi aramaterialuri qonebrivi sikeTis 

saerTo niSnebi

moTxovnis an uflebis samoqalaqo brunvaunarianobas gana-
pirobebs ramdenime ZiriTadi niSani.

moTxovnis an uflebis gadacemis, an dagiravebis etapze unda ar-
sebobdes xelSekruleba an samarTlebrivi aqti, romelic adasturebs 
piris uflebas aRniSnul aramaterialur qonebriv sikeTeebze: ufle-
baze, moTxovnaze, valze;
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moTxovna, ufleba, vali SemZenisaTvis gadacemis etapze unda 
iyos gansazRvruli. moTxovnis an uflebis gansazRvruloba gulisx-
mobs gadacemis etapze maTi Sinaarsis dazustebas. moTxovnis an 
uflebis Sinaarsis Taobaze informacias viRebT xelSekrulebidan 
an sasamarTlo gadawyvetilebidan; moTxovnis, uflebis, valis Si-
naarsis dazusteba maTi fuladi odenobiT gansazRvras gulisxmobs. 
magaliTad, Tu menarde gadascems axal menardes SemkveTis mimarT 
Sesrulebuli samuSaos anazRaurebis moTxovnis uflebas, unda Se-
fasdes ra Rirebulebis samuSaoa menardis mier ganxorcielebuli da 
ra odenobT Sesruleba SeuZlia mosTxovos axalma menardem (kredi-
torma) SemkveTs (movales).

moTxovnis ufleba an valTan dakavSirebuli faqtobrivi da 
samarTlebrivi moqmedebebis ganxorcieleba unda SeeZlos nebismier 
mesame pirs.

2. uflebebi, romelTa gadacema mesame pirTaTvis 

dasaSvebia

samoqalaqo samarTalSi uflebebi SeiZleba davyoT: pirad 
araqonebriv uflebebad, sanivTo uflebebad, valdebulebiT ufle-
bebad da saojaxo-memkvidreobiT uflebebad.

piradi uflebebia: saxelis ufleba, pativi, Rirseba, piradi cxov-
rebis saidumloeba, piradi xelSeuxebloba, saqmiani reputacia,  ro-
melTa gadacema mesame pirTaTvis SeuZlebelia. igive wesi vrceldeba 
saojaxo-memkvidreobiT uflebebze. personaluri xasiaTidan ga-
momdinare, maTi gadacema dauSvebelia. magaliTad, SviliSvils, ro-
melsac sakmao saxsrebi aqvs, movalea arCinos Tavisi Sromisuunaro 
papa da bebia, romlebic daxmarebas saWiroeben, Tu maT ar SeuZliaT 
miiRon sarCo Tavisi Svilisagan an erTmaneTisagan (ssk-is 1224). am 
SemTxvevaSi papa-bebias moTxovnis ufleba SviliSvilis mimarT at-
arebs personalur xasiaTs, rac maTi mxridan mesame pirTaTvis gad-
acemas ar eqvemdebareba. Tumca memkvidreobiT samarTlaSi arsebobs 
gamonaklisic.magaliTad, kanonmdebeli piris sicocxleSi misi sam-
kvidros Taobaze sxva pirebs Soris dadebul xelSekrulebas baTilad 
acxadebs (ssk-is 322.1). Tumca, baTiloba ar emuqreba xelSekrulebas, 
romelic ideba momaval kanoniT memkvidreebs Soris erT-erTi maT-
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ganis kanoniT samemkvidreo wilis an savaldebulo wilis Taobaze. am 
SemTxvevaSi potenciuri memkvidre samkvidroze sakuTrebis uflebis 
miRebamde, mis wilze moTxovnis uflebas gadascems mesame pirs. 

samoqalaqo samarTali uSvebs mxolod sanivTo da valdebulebi-
Ti uflebebis gadacemas. samoqalaqo brunvis obieqtia relatiuri 
urTierTobidan warmoSobili uflebebi, romelic gadacemis SemTx-
vevaSic uflebamosil pirs eZleva moTxovnis ufleba, kerZod, ufle-
ba romelic mas konkretuli piris mimarT valdebulebis Sesrulebis 
moTxovnis uflebas aZlevs. 

sakuTrebis uflebis garda, dadgenili SezRudvebis gaTvalis-
winebiT, gadacemas eqvemdebareba SezRuduli da aqcesoruli saniv-
To uflebebi.

sanivTo uflebebi SesaZlebelia davyoT Semdegi sistemiT:

sargeblobis Sinaarsis sanivTo uflebebidan aRnagobisa da ser-
vitutis ufleba SegviZlia mivakuTvnoT aramaterialuri qonebriv 
sikeTeebs. 

SeiZleba iTqvas, rom sxva saxis SezRudul sanivTo uflebebTan 
SedarebiT aRnagobis ufleba mometebuli brunvaunarianobiT xasiaT-
deba. kerZod, SesaZlebelia aRnagobis uflebis gadacema, dagiraveba, 
ipoTekiT datvirTva. SesaZlebelia servitutis uflebis gadacemac, 
garda piradi servitutisa. 

SezRudul sanivTo uflebaTa SeZenis interesi, Tavisi uflebidan 
gamomdinare, uflebamosilebis ganxorcielebis SesaZleblobas uka-
vSirdeba. magaliTad, aRnagobis SemTxvevaSi, interesis sagans war-
moadgens aRnagobis uflebis safuZvelze aSenebuli nagebobiT sarge-
blobisa da uflebis Sewyvetisas kompensaciis miRebis SesaZlebloba.
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garkveuli Tavisebureba axasiaTebs sanivTo uzrunvelyofis 
uflebaTa _ ipoTekisa da giravnobis uflebis gadacemas. aqcesor-
ul uflebaTa ZiriTad moTxovnasTan mWidro kavSiridan gamomdin-
are, maTi damoukideblad gadacema ar xdeba. ipoTekac da giravnobac 
axal kreditorze gadadis uzrunvelyofili moTxovnis daTmobasTan 
erTad, Tu moTxovnis daTmobis etapze mxareebi sxva wesze ar SeTanx-
mdebian.

kerZo samarTalSi SesaZlebelia valdebulebiTi uflebebis ga-
dacemac, romelTa Sinaarsi kreditoris mimarT Sesrulebis moTx-
ovnaSi mdgomareobs. valdebulebiTi Sinaarsis moTxovnis ufleba 
SesaZlebelia warmoiSvas mxareTa SeTanxmebis an kanonis (mag., deli-
qtis) safuZvelze. valdebulebiTi ufleba, romlis gadacema mesame 
pirTaTvis SesaZlebelia, asve SeiZleba dagiravdes. am SemTxvevaSic 
giravnobis obieqts warmoadgens movalis mimarT valdebulebis Ses-
rulebis moTxovnis ufleba. valdebulebiTi uflebebis gadacemiT, 
aseve xdeba xelSekrulebaSi krditoris cvlileba. 

kanonmdebloba adgens garkveul SezRudvebs aramaterialuri 
qonebrivi sikeTis gadacemisaTvis71. 

aramaterialuri qonebrivi sikeTeebi, rogorc sanivTo samarTlis 
usxeulo obieqtebis arseboba, dasturdeba sxvadasxva dokumentiT. 
kerZo samarTalSi moTxovnaze an uflebaze uflebas adasturebs:

•	 xelSekruleba (mag., aRnagobis xelSekruleba);
•	 sasamarTlo gadawyvetileba (mag.,zianis anazRaurebis Taobaze);
•	 administraciuli aqti (mag., qonebis mikuTvnebis Taobaze);
•	 fasiani qaRaldi (mag., aqcia, giravnobis mowmoba, ipoTekis 

mowmoba, Ceki, Tamasuqi, obligacia, zednadebi, sagiravno mow-
moba, sasawyobo mowmoba da a.S). 

 

71 magaliTad, ssk-is 1330-e muxlis mixedviT samkvidroSi ar Sedis qonebrivi 
uflebebi da movaleobebi, romlebic piradi xasiaTisaa da mxolod mamkvidreb-
els SeiZleba ekuTvnodes, aseve uflebebi da movaleobebi, romlebic, kanonis 
an xelSekrulebis ZaliT, moqmedebs mxolod kreditorisa da movalis sicocx-
leSi da maTi sikvdiliT wydeba.
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IV.  rTuli nivTebi

1. nivTis Semadgeneli nawili

kanonmdebeli nivTis Semadgenel nawilad moiazrebs arsebiT 
Semadgenel nawilsa da sakuTvnebels. aRniSnuli obieqtebis cal-
ke samarTlebrivi mowesrigeba mniSvnelovania Semdegi Tvalsazris-
iT: SesaZlebelia Tu ara nivTis Semadgeneli nawili gaxdes calke 
uflebis obieqti? mTavar nivTze ufleba vrceldeba Tu ara mis 
Semadgenel nawilze?

nivTsa da arsebiT Semadgenel nawils Soris arsebobs mudmivi ka-
vSiri. swored es ganapirobebs kanonis danawess, romlis mixedviTac 
mTavar nivTze sakuTrebis ufleba vrceldeba mis arsebiT Semad-
genel nawilebzedac (ssk-is 171).amdenad, Tu moZravi nivTi gaxda uZ-
ravi nivTis arsebiTi Semadgeneli nawili, uZravi nivTis mesakuTre 
moipovebs sakuTrebis uflebas. aseve, Tu moZravi nivTebi ise arian 
erTmaneTTan dakavSirebuli, rom isini axali erTiani nivTis arsebiT 
Semadgenel nawilebad iqcnen, an moZravi nivTebi erTmaneTs Seerwy-
nen, adrindeli mesakuTreebi am axali nivTis TanamesakuTreni xdebi-
an (ssk-is 194.1) ssk-is 193).magaliTad, piri, romelic iTvleba miwis 
nakveTis mesakuTred, aseve ganixileba masze arsebuli nagebobobis 
mesakuTred.72

2. nivTis arsebiTi Semadgeneli nawili

samoqalaqo kodeqsi adgens nivTis arsebiTi Semadgeneli nawilis 
gansazRvris kriteriumebs, kerZod, kanonmdeblobiT dadgenilia Tu 
ra SemTxvevebSia SesaZlebeli nivTze gavrceldes mTavari nivTis 
samarTlebrivi mdgomareoba. arsebiTi Semadgeneli nawilis statusi 
mieniWeba iseT moZrav nivTebs, romelTa mTavari nivTisagan gamoyofa 
gamoiwvevs mTliani nivTis an arsebiTi Semadgeneli nawilis ganad-
gurebas an maTi sameurneo daniSnulebis mospobas (ssk-is 150.1).

arsebiTi Semadgeneli nawili SeiZleba calke uflebis obieqti 
iyos mxolod gamonaklis SemTxvevebSi, romelic kanoniT aris dadge-

72 Tuki moZravi nivTi miwis nakveTTan isea dakavSirebuli, rom igi nakveTis 
arsebiTi Semadgeneli nawili gaxda, miwis nakveTis mesakuTre xdeba moZravi 
nivTis mesakuTrec (ix. ssk-is 193).
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nili. magaliTad, lizingis sagani calke uflebis obieqtad rCeba im 
SemTxvevaSic, Tu is gaxdeba sxva nivTis an aramaterialuri qonebrivi 
sikeTis arsebiTi Semadgeneli nawili (ix. ssk-is 578.1).

kanonmdebeli, garda imisa, rom adgens arsebiTi Semadgeneli naw-
ilis zogad kriteriumebs, gansazRvravs, Tu ra kategoriis nivTebi 
miiCneva uZravi nivTis arsebiT Semadgenel nawilad. miwis nakveTis 
arsebiT Semadgenel nawils ganekuTvneba:

•	 Senoba-nagebobani;
•	 nivTebi, romlebic myaradaa dakavSirebuli miwasTan, magali-

Tad, mcenareebi; 
•	 nivTebi, romelTa miwis nakveTTan kavSiri ar atarebs droebi-

Ti sargeblobis xasiaTs;
•	 miwis nakveTsa da arsebiT Semadgenel nawils Soris samarTle-

brivi kavSiri SeiZleba xelSekrulebiTac ganisazRvros (ssk-is 
150.2).

samoqalaqo kodeqsSi gvxvdeba iseTi samarTlebrivi konstruq-
ciac, rodesac nivTi xdeba uflebis (da ara uZravi nivTis) arsebiTi 
Semadgeneli nawili. kerZod, aRnagobis uflebis safuZvelze aSen-
ebuli nageboba iTvleba aRnagobis uflebis arsebiT Semadgenel naw-
ilad da registrirdeba aRnagobis uflebis mqone piris sakuTrebad 
(ssk-is 234.2)73. 

zemoT aRniSnuli wesidan arsebobs gamonaklisi, memkvidreobiT 
samarTalSi Tu moanderZem anderZis Sedgenis Semdeg gazarda ander-
ZiT gaTvaliswinebuli uZravi qoneba iseTi qonebis SeZeniT, romel-
ic, Tumca Tan akravs naanderZeb uZrav qonebas, samkvidroSi ar Seva, 
Tu ar aris axali gankarguleba anderZis Sedgenis Semdeg SeZenili 
qonebis Taobaze (ssk-is 1333). am SemTxvevaSi kanonmdebeli irCevs 
bundovan termins _ `Tan akravs~ _ Tu ra statusis nivTia, arsebiTi 
Semadgeneli nawili, sakuTvnebeli Tu nayofi, TiToeul konkretul 
SemTxvevaSi nivTis Tvisebidan unda dadgindes.

73 meaRnagis mier nagebobaze sakuTrebis uflebis mopovebis gzebi ganxilul 
iqneba winamdebare saxelmZvanelos aRnagobis uflebis TavSi.
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3. sakuTvnebeli

samoqalaqo kodeqsiT sakuTvneblad miiCneva iseTi moZravi nivTi, 
romelic:

•	 ar aris mTavari nivTis Semadgeneli nawili, magram gankuTvni-
lia mTavari nivTis samsaxurisTvis (ssk-is 151.1);

•	 dakavSirebulia mTavar nivTTan saerTo-sameurneo daniSnule-
biT, ris gamoc igi sivrcobriv kavSirSia masTan (ssk-is 151.1);

•	 damkvidrebuli Sexedulebis mixedviT, iTvleba sakuTvneblad 
(ssk-is 151.1).

•	 moZravi nivTi, romelic miwasTan aris dakavSirebuli da, rom-
lis mocilebac miwidan SesaZlebelia sasaqonlo Rirebulebis 
dakargvis an arsebiTi danaklisis gareSe, aseve miiCneva sakuT-
vneblad (ssk-is 151.2).

mTavar nivTze sakuTrebis ufleba vrceldeba aseve sakuTvnebel-
zec, Tu erT-erTi nivTi, damkvidrebuli Sexedulebis mixedviT, miC-
neulia mTavar nivTad, maSin misi mesakuTre moipovebs sakuTrebas 
sakuTvnebelzedac (ssk-is 194.2). magaliTad, ijaris xelSekrulebis 
ganmavlobaSi moijaris mier SeZenili calkeuli inventari saerTo 
inventarTan SeZenis Semdeg meijaris sakuTrebad iqceva (ssk-is 583.3). 

saxelSekrulebo urTierTobebSi Tu piri iRebs valdebulebas, 
gaasxvisos an datvirTos Tavisi nivTi, es valdebuleba vrceldeba 
nivTis sakuTvnebelzedac. am wesidan arsebobs gamonaklisi, rode-
sac SesaZlebelia saxelSekrulebo urTierTobis mxareebma, SeTanx-
mebiT sakuTvnebelze gaavrcelon mTavari nivTisagan gansxvavebuli 
samarTlebrivi mowesrigebis wesi (ssk-is 324). magaliTad, SesaZle-
belia nasyidobis xelSekrulebaSi mTavari nivTisa da sakuTvneblis 
fasi cal-calke ganisazRvros. nasyidobis xelSekrulebis baTilo-
bis an sxva safuZvliT moSlis SemTxvevaSi myidveli valdebulia nay-
idi nivTi daabrunos sakuTvnebelTan erTad (ssk-is 511). magaliTad, 
Tu giorgim SeiZina motocikli da mogvianebiT gamsxvisebelsa da 
mas Soris xelSekruleba moiSala, giorgi valdebulia motocikli 
daabrunos qudTan erTad, Tu mxareTa Soris xelSekrulebiT sxva 
ram ar iyo gansazRvruli.

sasamarTlo gadawyvetilebaSi vkiTxulobT: `samoqalaqo kod-
eqsis 151-e muxlis pirvel nawili, romlis Tanaxmad sakuTvnebeli 
aris moZravi nivTi, romelic, Tumca ar aris mTavari nivTis Semad-
geneli nawili, magram gankuTvnilia mTavari nivTis samsaxurisTvis, 
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dakavSirebulia masTan saerTo-sameurneo daniSnulebiT, ris gamoc 
igi sivrcobriv kavSirSia mTavar nivTTan da, damkvidrebuli Sexed-
ulebis mixedviT, iTvleba sakuTvneblad. sakuTvneblis Tvisebas 
Seadgens is, rom igi mTavar nivTTan dakavSirebulia saerTo-sameur-
neo daniSnulebiT, rac gamoixateba imaSi, rom sakuTvnebeli gankuT-
vnilia mTavari nivTis samsaxurisaTvis. sakuTvnebeli sivrcobrivad 
ukavSirdeba mTavar nivTs, sawinaaRmdegos damtkicebamde, mTavari 
nivTis mesakuTre imavdroulad sakuTvneblis mesakuTred miiCneva. 
sacxovrebel binaSi arsebuli aveji gankuTvnilia misi samsaxuri-
saTvis da dakavSirebulia masTan saerTo-sameurneo daniSnulebiT. 
mesakuTre, romlis saxelzec sacxovrebeli bina registrirebulia 
sajaro reestrSi sakuTrebis uflebiT, ivaraudeba, rom binis mesa-
kuTre binaSi ganTavsebuli nivTebis mesakuTre da keTilsindisieri 
mflobelia. amdenad, am ukanasknelis sasargeblod gamoyenebul unda 
iqnes samoqalaqo kodeqsis 151-e da 158-e muxlebiT gaTvaliswinebu-
li prezumfciebi.~74

V. sajaro da kerZo nivTebi

jer kidev romis samarTlidan nivTTa klasifikacias safuZvlad 
edo kriteriumi _ SesaZlebeli iyo Tu ara nivTis kerZo pirTa sa-
kuTrebaSi gadacema (gaiusis instituciebi, 2.1).

romis samarTalSi sajaro nivTebi, romlebic ar SeiZleboda yo-
filiyo kerZo pirTa sakuTrebaSi, iyofoda Semdeg saxeebad:

Res communes – nivTebi, romelic saerTo iyo yvela adamianisaT-
vis, magaliTad, haeri, mdinare, zRva.

74 saqarTvelos uzenaesi sasamarTlos 2013 wlis 1 ivlisis gadawyvetileba, 
saqme N-as-204-197-2013. 
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Res publicae – saxelmwifos mikuTvnebuli nivTebi: sajaro gzebi, 
portebi, navsadgurebi, xidebi, zogierTi mdinare, saomari moqmede-
bebis Sedegad mopovebuli nivTebi.

Res universitatis – nivTebi, romelsac flobda korporaciuli gaer-
Tianebebi, rogorebic iyvnen municipalitetebi da koloniebi da gan-
kuTvnili iyo sajaro sargeblobisaTvis. am kategoriaSi Sedioda: 
sajaro gzebi da Senobebi, Teatrebi da parkebi. aRniSnuli katego-
riis nivTebi klasikur romis samarTalSi pirvelad moxseniebul iqna 
iustinianes digestebSi saxelwodebiT _ Res publicae.

Res nullius _ nivTebi, romlebic aravis ar miekuTvneboda, aravis 
sakuTrebaSi ar iyo, maT Soris mitovebuli nivTebi, `RvTaebrivi~ 
warmomavlobis nivTebi, romlebic SesaZlebelia yofiliyo bunebiTi 
an RvTaebrivi samarTlis sagani (gaiusis instituciebi, 2.3.-8). 

sabazro ekonomikaze dafuZnebuli kerZo samarTali Tanabari 
samarTlebrivi mniSvnelobiT aRiarebs da awesrigebs rogorc saxel-
mwifo, aseve kerZo pirTa sakuTrebas. saxelmwifoc iseTive wesebis 
dacviT xdeba uZravi nivTis, moZravi nivTisa da aramaterialuri 
qonebrivi sikeTis mesakuTre, rogorc kerZo samarTlis fizikuri an 
iuridiuli piri. saqarTveloSi damoukideblobis mopovebis Semdeg, 
farTomasStabiani privatizaciis procesSi, sabinao fondi, saxelm-
wifo sawarmoebi da a.S. gadavida kerZo pirTa sakuTrebaSi. saxelm-
wifo qonebis gansaxelmwifoebriobis procesi grZeldeba. miuxedavad 
amisa, saxelmwifo kvlav rCeba mTeli qonebrivi obieqtebis mesaku-
Tred, romelTa kerZo sakuTrebaSi gadacema akrZalulia kanoniT. 
aRniSnul obieqtebs gaaCniaT sazogadoebrivi an strategiuli dan-
iSnuleba, an gankuTvnilia sajaro uflebamosilebis ganxorcielebi-
saTvis.75

saxelmwifo qoneba aris saxelmwifo sakuTrebaSi arsebuli moZ-
ravi da uZravi nivTebi, aseve aramaterialuri qonebrivi sikeTe. imis 
mixedviT, Tu saxelmwifos mmarTvelobis romeli rgoli marTavs da 
gankargavs saxelmwifos sakuTrebaSi arsebul qonebas, erTmaneTis-
agan ganasxvaveben: saxelmwifos umaRles organoTa da adgilobrivi 
TviTmmmarTvelobis qonebas.

saxelmwifo sakuTrebaSi arsebuli qonebis gankargvasTan dakav-
Sirebul samarTlebriv urTierTobebSi saxelmwifos saxeliT gamo-
dis sajaro samarTlis iuridiuli piri _ saxelmwifo qonebis erovnu-
li saagento, romelic aris saqarTvelos ekonomikisa da mdgradi 
75 ix. saxelmwifo qonebis Sesaxeb kanonis me-4 muxli.
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ganviTarebis saministros sistemaSi Semavali sajaro samarTlis iu-
ridiuli piri. igi Seqmnilia „saxelmwifo qonebis Sesaxeb“ saqarTve-
los kanonis Sesabamisad. misi mTavari funqciaa saxelmwifo qonebis 
marTva da gankargva, maT Soris saxelmwifos wilobrivi monawileo-
biT Seqmnil sawarmoebSi partnioris (aqcioneris) uflebamosilebis 
ganxorcieleba.

VI.  religiuri gaerTianebebis qoneba

saqarTveloSi, sadac konstituciiT aRiarebulia rwmenisa da 
aRmsareblobis Tavisufleba, mravali religiuri gaerTianeba arse-
bobs. maT mier qonebaze sakuTrebisa da sxva saxis sanivTo uflebaTa 
mopovebis sakiTxi wesrigdeba zogadi wesis Tanaxmad. am wesidan arse-
bobs gamonaklisi. kerZod, saqarTvelos samociqulo avtokefaliu-
ri marTlmadidebeli eklesiis gansakuTrebuli istoriuli rolidan 
da mniSvnelobidan gamomdinare saxelmwifosa da marTlmadidebel 
eklesias Soris samarTlebrivi urTierToba wesrigdeba 2002 wlis 22 
oqtombris saqarTvelos saxelmwifosa da saqarTvelos samociqulo 
avtokefaliur marTlmadidebel eklesias Soris konstituciuri Se-
TanxmebiT _ konkordatiT.

saxelmwifo marTlmadidebluri eklesiis sakuTrebad cnobs saqa-
rTvelos mTel teritoriaze arsebul marTmadideblur taZrebs, 
monastrebs (moqmedsa da aramoqmeds), maT nangrevebs, agreTve, miwis 
nakveTebs, romlebzec isinia ganlagebuli (konk.7.1). zemoaRniSnul 
nagebobaTa dacvis zonebi, maTi movla-patronobisa da sargeblobis 
wesebi ganisazRvreba Sesabamisi saxelmwifo samsaxuris mier moqmedi 
kanonmdeblobiT da eklesiasTan SeTanxmebiT.

saxelmwifo eklesiis sakuTrebad cnobs saxelmwifo dacvaSi 
(muzeumebSi, sacavebSi) arsebul saeklesio saganZurs (konk.8.1). Tum-
ca, zemoaRniSnuli saeklesio saganZuri, rogorc saerTo-erovnuli 
saganZuris nawili, aris saxelmwifosa da eklesiis erTobliv mflob-
elobaSi, wmida nawilebisa da wmida relikviebis garda (konk.8.2).
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VII .  individualuri da gvarovnuli nivTebi

kerZo samarTalSi nivTebis pirveladi klasifikacia ukavSirdeba 
maT dayofas moZrav da uZrav nivTebad. aRniSnuli klasifikacia er-
TaderTi dayofis saxe ar aris, nivTebi aseve SeiZleba davyoT Semdeg 
individualur da gvarovnul nivTebad.

nivTebis klasifikacia individualur da gvarovnul (gvareobiT) 
nivTebad saTaves iRebs romis samarTlidan, romelic imave SinaarsiT 
gvxvdeba Tanamedrove kerZosamarTlebriv aqtebSi. romis samarTal-
Si nivTebi iyofoda: res quae functionem recipiunt in genere76da res quae func-

tionem recipiunt in specie77

zemoT aRniSnuli dayofis safuZvelia nivTis Tvisebebi, dan-
iSnuleba. kerZo samarTalSi nivTebis klasifikacias udidesi mniSvn-
eloba eniWeba, vinaidan kanonmdebeli nivTebis klasifikaciis safuZ-
velze adgens samarTlebrivi regulirebis specialur wesebs: kerZod, 
nivTebze sakuTrebisa da sxva sanivTo uflebebis warmoSobis wess, 
garigebis formas, valdebulebis Sesrulebis adgils, pirveladi md-
gomareobis aRdgenasa da zianis anazRaurebis wess da a.S.

ara marto nivTebis klasifikacia, aramed nivTis bunebrivi Tvise-
bebi, misi funqcionaluri da miznobrivi daniSnuleba gavlenas ax-
dens samarTlebrivi regulirebis wesze. magaliTad, iaraRisa da 
feTqebadsaSiSi nivTebis samarTlebrivi regulirebis wesebis dadge-
na yovelTvis ukavSirdeba usafrTxoebis normebis gaTvaliswinebas.
gadazidvis xelSekrulebisas Tu gamgzavni gzavnis safrTxeSemcvel 
tvirTs, maSin igi valdebulia gadamzidvels miawodos zusti infor-
macia da gaafrTxilos am tvirTis Sesaxeb, saWiroebis SemTxvevaSi 
ki _ daazRvios es tvirTi. Tu es valdebuleba ar aris Setanili 
zednadebSi, maSin gamgzavnsa da mimRebs evalebaT sxva saSualebebiT 
daamtkicon, rom gadamzidvelma zustad icoda tvirTis saxeoba da 
mosalodneli safrTxe (ssk-is 961.1). Tuki gadazidvis xelSekrulebis 
dadebis etapze zemoT CamoTvlili kanoniT dadgenili informaciis 
miwodebis valdebuleba gamgzavnis mier ar iqneba Sesrulebuli, sa-
frTxeSemcveli tvirTi, romlis safrTxis Sesaxebac gadamzidvelma 
araferi icoda, gadamzidvels SeuZlia nebismier drosa da nebismier 
adgilas gadmocalos, mospos an gaauvnebelyos igi zianis anazRaure-

76 ̀ anazRaurebadi nivTebi~ _ Б.Л. Хаскельберг, В.В. Ровный, Индивидуальное и родовое 
в Гражданском праве, Изд. 2, 2004, 10.
77 `aunazRaurebeli nivTebi~ _ iqve.
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bis valdebulebis gareSe; gamgzavni aseve agebs pasuxs am tvirTis 
gadasazidad gadacemiT an gadazidvebiT gamowveuli zianisa da xar-
jebisaTvis (ssk-is 961.2).

iuridiul doqtrinaSi arsebobs nivTebis klasifikacia Secvlad 
da Seucvlad nivTebad. am saxis klasifikaciaze araerTgvarovani 
Sexedulebebi arsebobs. avtorTa erT nawils miaCnia, rom individua-
luri nivTi esadageba Seucvladi nivTis klasifikacias, xolo gvare-
obiT nivTze vrceldeba Secvladi nivTis Tvisebebi. avtorTa meore 
nawili am saxis klasifikacias Soris arsebiT gansxvavebas asabuTebs.

Secvladi da Seucvladi nivTebis klasifikacia iTvleba _ obieq-
tur, xolo individualuri da gvareobiTi nivTebis dayofa _ subieq-
tur klasifikaciad.78

nivTTa klasifikacia gavlenas axdens valdebulebis Sesrulebis 
xarisxze, magaliTad, Tu xelSekrulebis sagania individualurad 
gansazRvruli nivTi, kreditori ar aris valdebuli miiRos sxva niv-
Ti, Tundac ufro maRali Rirebulebis mqone (ssk-is 381). Tu Ses-
rulebis sagania nivTi, romlis Secvlac SeiZleba (gvarovnuli niv-
Ti), movalem valdebuleba yovelTvis unda Seasrulos (ssk-is 382). 
saqarTvelos samoqalaqo kodeqsSi aRniSnuli Sinaarsis norma aris 
aRiareba romis samarTalSi moqmedebda wesi _ genus non perit.79

qarTul kerZo samarTalSi individualuri da gvarovnuli niSniT 
nivTTa klasifikacias sxva samarTlebrivi Sedegebic ukavSirdeba. 
magaliTad, Tu saxelSekrulebo urTierTobis mxareebma SeTanxmebis 
dasawyisSi ar gaiTvaliswines valdebulebis Sesrulebis adgili, aseT 
SemTxvevaSi mniSvneloba eniWeba xelSekrulebis sagania gvarovnuli 
Tu individualuri niSniT gansazRvruli nivTia. kerZod, Tu Ses-
rulebis adgili ar aris gansazRvruli da arc valdebulebiTi urT-
ierTobis arsidan gamomdinareobs, maSin sagnis miwodeba Semdegnai-
rad unda moxdes: individualurad gansazRvruli sagnis SemTxvevaSi 
_ im adgilas, sadac igi valdebulebis warmoSobis momentisaTvis 
imyofeboda; gvareobiT gansazRvruli sagnis SemTxvevaSi _ im adgi-
las, sadac imyofeba movalis sawarmo; Tu aseTi ar aris, maSin _ misi 
sacxovrebeli adgilis (iuridiuli misamarTis) mixedviT (ssk-is 362).

nivTTa klasifikacia aseve gavlenas axdens meoradi moTxovnis 
Sinaarsis gansazRvrazec. magaliTad, Tu gayiduli nivTi naklis mqo-
nea, gamyidvelma an unda gamoasworos es nakli, an, Tu saqme exeba 

78 Хаскельберг Б.Л.,Ровный В.В., dasax.  naSromi, 2004, 11.
79 `gvari ar kvdeba~, Хаскельберг Б.Л., Ровный В.В., dasax.  naSromi, 2004,111.



78

Tamar  SoTaZe

gvarovnul nivTs, Secvalos nivTi saamisod aucilebel vadaSi (ssk-is 
490.1).

gansxvavebam individualur da gvarovnuli niSniT gansazRvrul 
nivTebs Soris SesaZlebelia gamoiwvios samarTlebrivi regulire-
bis wesis Secvlac. igulisxmeba erTi xelSekrulebis moqmedi wese-
bis gavrceleba sxva saxis samarTlebriv urTierTobebze. magaliTad, 
Tu nardoba iTvaliswinebs raime nakeTobis damzadebas da menarde 
mas amzadebs Tavisi SeZenili masaliT, maSin igi SemkveTs gadascems 
sakuTrebas damzadebul nakeTobaze. Tu damzadebulia gvarovnu-
li nivTi, maSin gamoiyeneba nasyidobis wesebi (ssk-is 629.2). aseve, 
Tu mibarebulia gvarovnuli nivTi ise, rom sakuTreba Semnaxvel-
ze unda gadavides, xolo Semnaxveli valdebulia daabrunos imave 
gvaris, xarisxisa da raodenobis nivTi, maSin gamoiyeneba sesxis xe-
lSekrulebis Sesabamisi normebi (ssk-is 777).

samoqalaqo kodeqsi zogierT xelSekrulebasTan dakavSirebiT 
pirdapir miuTiTebs Tu ra saxis nivTi SeiZleba iyos am Tu im xe-
lSekrulebis sagani, magaliTad, sesxis xelSekrulebiT gamsesxebeli 
sakuTrebaSi gadascems msesxebels fuls an sxva gvarovnul nivTs, 
xolo msesxebeli kisrulobs daabrunos imave saxis, xarisxisa da ra-
odenobis nivTi (ssk-is 623).
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VII I .  nivTisa da uflebis nayofi

1. nayofi

samoqalaqo kodeqsis sanivTo samarTlis nawilSi mocemuli niv-
Tisa da uflebis sargeblobisa da gankargvis gziT miRebuli Semo-
savlis kategoria, _ nayofi.80 samoqalaqo kodeqsSi gvxvdeba ter-
minebi _ sargebeli, nayofi, mogeba, Tumca kanonmdebeli normatiul 
doneze ganmartavs nayofis cnebas, romelic sargeblisa da mogebis 
terminebis sinonimebia. 

saqarTvelos samoqalaqo kodeqsi, erTi mxriv, gansazRvravs nay-
ofis, rogorc qonebis sakiTxs, adgens mis saxeebs, xolo, meore mx-
riv, adgens nayofis mikuTvnebis kanonismier Tu saxelSekrulebo sa-
fuZvlebs.

xSirad samoqalaqo brunvis monawileebs qonebidan nayofis miRe-
ba SeuZliaT yovelgvari danaxarjis gareSe, rasac bunebrivi nayofi 
ewodeba. kerZod, nivTi piris moqmedebisa da damatebiTi xarjebis 
gareSe iZleva sargeblis miRebis SesaZleblobas. magaliTad, piru-
tyvis bunebrivi gziT gamravlebis SemTxvevaSi.
80 qonebis sakiTxze ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, 
2011,156-157; kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
2009, 213-215;
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nayofis miReba aseve SesaZlebelia qonebis samarTlebrivi urT-
ierTobis obieqtad CarTvis Sedegad, rodesac Semosavlis miRebis 
samarTlebrivi safuZveli qonebaze uflebis warmoSobaa. nivTis an 
uflebis nayofs warmoadgens agreTve is Semosavali da upiratesoba, 
romelTa miRebasac nivTi an ufleba uzrunvelyofs samarTlebrivi 
urTierTobis meSveobiT (ssk-is 154.3).

1.1. nivTis nayofis saxeebi

Semosavali _ nivTi SesaZlebelia gamoyenebul iqnes rogorc pi-
radi moxmarebis mizniT, aseve garkveuli sargeblobis momtani iyos 
misi mesakuTrisaTvis. nivTidan miRebuli Semosavlis magaliTad 
SegviZlia moviyvanoT uZravi nivTis gaqiravebis Sedegad miRebuli 
qira. 

upiratesoba _ nivTis nayofis safuZvelze mopovebul upirateso-
bad SesaZlebelia ganvixiloT, SemTxveva, rodesac miwis damuSaveba 
aZlevs moijares sxvis sakuTrebaze mosavlis miRebis an mosavlis 
Rirebulebis moTxovnis upirates uflebas. mosavlis Rirebulebis 
moTxovnis ufleba warmoSoba Tuki saijaro urTierToba wydeba 
saijaro wlis ganmavlobaSi. am SemTxvevaSi meijarem unda aunazRau-
ros moijares meurneobis saTanadod warmoebis wesebis Tanaxmad, 
jer kidev auRebeli, magram ijaris mimdinare wlis bolomde asaRebi 
mosavlis Rirebuleba (ssk-is 600).

namati _ namati nayofis erT-erTi saxea. kanonmdebels am SemTx-
vevaSi mxedvelobaSi aqvs mcenareebi, cxovelebi, romlebic samoqa-
laqo-samarTlebrivi TvalsazrisiT ganixileba, rogorc urTier-
Tobis obieqti. SesaZlebelia pirma saxelSekrulebo urTierTobis 
safuZvelze (ijaris, qiravnobis da a.S) miiRos msxmoiare xexilidan 
nayofi an cxovelidan misi naSieri, rac bunebrivi gziT miRebul nay-
ofs _ namats warmoadgens.

1.2. uflebis nayofis saxeebi

nivTis nayofisagan gansxvavebiT, aramaterialur qonebriv sikeTes 
ar gaaCnia namati, rogorc bunebrivi gziT miRebuli nayofi. Tumca 
uflebis an moTxovnis safuZvelze pirma SesaZlebelia miiRos Semo-
savali an upiratesoba.
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Semosavali _ uflebis safuZvelze miRebuli Semosavlis saxeebia, 
magaliTad, gacemuli sesxis safuZvelze miRebuli procenti, same-
warmeo sazogadoebis mier gacemuli dividendi, saavtoro uflebis 
safuZvelze honoraris miRebis ufleba da a. S.

upiratsoba _ uflebis safuZvelze pirs upiratesoba, rogorc 
nayofi, SesaZlebelia warmoeSvas xelSekrulebis an kanonis safuZ-
velze. magaliTad, saxelSekrulebo SeTanxmebis safuZvelze, mesaku-
Tris mier nivTis gasxvisebis SemTxvevaSi, pirs warmoeSoba upiratesi 
Sesyidvis ufleba, yvela mesame pirTan SedarebiT. aseve, Tu piri 
ss-Si flobs privilegirebul aqcias, mas Cveulebrivi klasis aqciis 
mesakuTrisagan upiratesad aqvs dividendis miRebis ufleba (mSk-is 
52.1). ipoTekari an mogiravne, datvirTuli qonebis xarjze, kanoniT 
ganmtkicebul upiratesis dakmayofilebis uflebas flobs. 

2. nayofis miRebis samarTlebrivi safuZvlebi

mesakuTre uflebamosilia nayofis miRebis ufleba gadasces sxva 
pirs. mesakuTrisagan nayofis miiRebis uflebamosileba SesaZlebe-
lia gadacemul iqnes xelSekrulebis an kanonis safuZvelze. 

saxelSekrulebo urTierTobis farglebSi mesakuTrem SesaZlebe-
lia xelSekrulebis meore mxares mianiWos nivTis an uflebis nayofis 
miRebis SesaZlebloba. nayofis miReba saxelSekrulebo SeTanxmebis 
safuZvelze SesaZlebelia, rodesac saxelSekrulebo urTierTobis 
dasawyisSi _ nivTis an uflebis gadacemamde _ mxareebi Tanxmdebian 
nayofis miRebisa da misi ganawilebis wesze. xelSekrulebis safuZ-
velze SesaZlebelia misaRebi nayofis odenobis winaswar daadgena 
xelSekrulebis vadisa da moculobis Sesabamisad (ssk-is 154.4).

praqtikaSi aris SemTxvevebi, rodesac kreditori ganzrax ar 
iRebs movalis mxridan Sesrulebas, im motiviT, rom mogvianebiT 
xelSekrulebiT SeTanxmebulze met sargebels miiRebs. kanonmdeb-
lis nebas, rom sargebeli miRebul iqnes mxolod im moculobiTa 
da vadis ganmavlobaSi, rac kanoniT an xelSekrulebiTaa dadgenili, 
adasturebs is wesi, romlis Tanaxmadac kreditoris, romelic ar 
Rebulobs Sesrulebas im mizniT, rom mogvianebiT meti sargeblis 
miRebis SesaZlebloba miecema kargavs aseTi moTxovnis uflebas. 
kreditoris mier vadis gadacilebisas, bralis miuxedavad, mas aRar 
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aqvs fuladi valdebulebisaTvis procentis miRebis ufleba (ssk-is 
393.g).

kanonis safuZvelze nayofis miRebis SemTxvevaSi kanoniT gaTval-
iswinebuli faqtobrivi garemeobebia nayofis miRebis samarTlebrivi 
safuZveli, xolo nayofis moculoba ganisazRvreba mflobelobis 
ganmavlobaSi miRebuli odenobiT. Tu saxelSekrulebo safuZvliT 
miRebuli nayofi SesaZlebelia daubrundes mesakuTres an CaiTvalos 
moTxovnis angarSSi, kanonis safuZvelze miRebuli nayofi rCeba 
uflebamosil pirs. saqarTvelos samoqalaqo kodeqsi adgens kanon-
ismier safuZvlebs, rodesac yovelgvari samarTlebrivi SeTanxmebis 
gareSe, piris sakuTrebad acxadebs miRebul nayofs:

•	 marTlzomieri mflobelobis ganmavlobaSi piris kuTvnilebad 
iTvleba nivTisa da uflebis nayofi (ssk-is 162.1). es wesi exeba 
aseve pirdapiri mflobelis urTierTobas arapirdapir mflo-
belTan (ssk-is 162.2);

•	 aramarTlzomier keTilsindisier mflobels iqamde aqvs niv-
Tisa da uflebis nayofis miRebis SesaZlebloba, vidre uf-
lebamosili mflobeli ar gamoiyenebs Tavis uflebas nivTze 
(ssk-is 163.1);

•	 Tu xis an buCqis nayofi mezobel miwis nakveTze davarda, igi 
CaiTvleba am nakveTis nayofad. (ssk-is 178.1);

•	 uzufruqtuari uflebamosilia miiRos am nivTis is nayofica 
da sargebelic, romelic ar aris miRebuli nivTis Cveule-
brivi sameurneo gamoyenebis Sedegad. am SemTxvevaSi igi val-
debulia mesakuTres aunazRauros is ziani, rac miadga nivTs 
aseTi gamoyenebiT (ssk-is 245.3);

•	 giravnobis ufleba vrceldeba giravnobis sagnidan miRebul 
nayofze, Tu nayofi miiReba giravnobis sagnis mogiravnisaT-
vis gadacemis Semdeg, an, Tu es gaTvaliswinebulia kanoniT an 
mxareTa SeTanxmebiT (ssk-is 256.2);

•	 mindobili sakuTrebis samarTlebrivi urTierTobis fargleb-
Si qonebidan miRebuli nayofi rCeba sakuTrebis mimndobs (ssk-
is 726.2);

•	 mibarebis xelSekrulebis farglebSi Semnaxveli movalea gada-
sces mimbarebels is nayofi, romelic miiRo mibarebis ganma-
vlobaSi (ssk-is 773.1);

•	 saerTo sakuTrebaSi TiToeul mowiles ekuTvnis Tavisi wilis 
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Tanazomieri nayofis nawili (ssk-is 955.1);
•	 ijaris xelSekrulebiT meijare movalea gadasces moijares 

gansazRvruli qoneba droebiT sargeblobaSi da saijaro dro-
is ganmavlobaSi uzrunvelyos nayofis miRebis SesaZlebloba, 
Tu igi miRebulia meurneobis swori gaZRolis Sedegad Semo-
savlis saxiT (ssk-is 581.1);

•	 giravnobis SemTxvevaSi mogiravne mxolod im SemTxvevaSia uf-
lebamosili miiRos kanonis safuZvelze giravnobis sagnidan 
nayofi, Tu nayofis miReba giravnobis sagnis Tvisebidan ga-
momdinareobs. mogiravnis mier miRebuli sargebeli CaiTvleba 
uzrunvelyofili moTxovnis angariSSi. mogiravne valdebulia 
damgiraveblis moTxovniT warudginos mas angariSi mis mier 
miRebuli sargeblis Sesaxeb (ssk-is 261.1).

samoqalaqo kodeqsi aseve gansazRvravs safuZvlebs, rodesac 
samarTlebrivi urTierTobis monawile kargavs uflebas nayofze. 
magaliTad, ipoTekis saganze auqcionis gamocxadebidan an sasamarT-
los gadawyvetilebis miRebidan uzrunvelyofis sagnis mesakuTre 
kargavs uflebas, daitovos nivTis nayofi (ssk-is 303).

3. nayofis miRebaze gaweuli danaxarjebis 

anazRaurebis wesi

 saqarTvelos samoqalaqo kodeqsi adgens nayofze gaweuli xarjis 
kompensaciis wess. kerZod, Tu piri movalea ukan daabrunos nayofi, 
mas SeuZlia moiTxovos nayofze gaweuli xarjebis anazRaureba Tuki:

•	 nayofis miReba da masze gaweuli xarjebi swori sameurneo sa-
qmianobis Sedegia; da

•	 xarjebi ar aRemateba nayofis Rirebulebas (ssk-is 154.5).
kanonmdebeli, miTiTebuli muxlis safuZvelze, erTgvar bal-

anss adgens nayofis Rirebulebasa da mis miRebaze gaweul danaxar-
jebs Soris. nayofze uflebamosil pirs aseve ekisreba valdebuleba, 
gaiTvaliswinos nayofis miRebaze gaweuli danaxarjebis mizanSewoni-
lobis sakiTxi. amdenad, kanonmdebeli mxars ar uWers nayofis miRe-
baze Seusabamod maRali xarjis gawevas. 

samoqalaqo kodeqsi garda nayofis Tavisuflad miRebis Sesa-
Zleblobisa, avaldebulebs da garkveul samoqalaqo pasuxismge-
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blobasac akisrebs samoqalaqo brunvis monawiles nivTis an uflebis 
nayofis braleulad armiRebis gamo. magaliTad, aramarTlzomier 
keTilsindisier mflobels SeuZlia uflebamosil pirs mosTxovos 
im gaumjobesebisa da xarjebis anazRaureba, rac man gaiRo nivTze 
keTilsindisieri mflobelobis dros da, rac ar aris kompensirebu-
li am nivTiT sargeblobiTa da misgan miRebuli nayofiT. aramarTl-
zomieri keTilsindisieri mflobelis braliT miuRebeli nayofis 
Rirebuleba unda gamoiqviTos anazRaurebidan (ssk-is 163.2).

arakeTilsindisierma mflobelma uflebamosil pirs unda 
daubrunos rogorc nivTi, aseve miRebuli sargebeli, nivTis an 
uflebis nayofi. mflobeli valdebulia aanazRauros is nayofi, ro-
melic man braleulad ar miiRo (ssk-is 164).

B. praqtikuli nawili

I .  kiTxvebi gonebrivi ieriSisaTvis

•	 ra gansxvavebaa nivTis arsebiT Semadgenel nawilsa da sakuTvne-

bels Soris? ra Taviseburebebi axasiaTebs uflebis nayofis _ 
dividendisa da procentis miRebas? 

gaecaniT qvemoT mocemul nawyvets saqarTvelos uzenaesi sa-
samarTlos praqtikidan da CamoayalibeT Tqveni mosazreba aRniSnul 
sakiTxTan dakavSirebiT: 

 `SezRuduli pasuxismgeblobis sazogadoebis partniorTa qone-
brivi uflebebidan yvelaze mniSvnelovania mogebis wilis (dividen-
dis) miRebis ufleba .... es ufleba moicavs dividendis miRebis zo-
gad uflebas (dividendis miRebis ufleba) da konkretuli sameurneo 
wlis bolos partnioris mier sazogadoebis mogebis nawilis moTx-
ovnis uflebas (dividendis moTxovnis ufleba). maT Soris gansxvave-
ba imaSia, rom pirveli ufleba warmoiSoba sazogadoebis partniorad 
gaxdomis momentidan, xolo meore _ sazogadoebis partniorTa kre-
bis mier mogebis ganawilebis Sesaxeb gadawyvetilebis miRebis mo-
mentidan .... dividendis gacema sawarmos saqmianobis Cveulebrivi 
procesi ki ar aris, aramed gansakuTrebuli SemTxvevaa, romelic 
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Sesabamisi proceduris dacviT xorcieldeba. dividendis gacemis sa-
fuZveli SeiZleba iyos sawarmoSi mogebis arseboba da sazogadoebis 
partniorTa krebis gadawyvetileba partniorebze dividendis gace-
mis Sesaxeb.

sadavo periodis dividendze mosarCelis moTxovnis ufleba wil-
ze sakuTrebis uflebisagan damoukidebeli uflebaa da misi gankarg-
va SesaZlebelia wilze sakuTrebis uflebisagan damoukideblad. ... 
dividendis miRebis ufleba ganuyrelad aris dakavSirebuli part-
niorad yofnasTan da misi sxva pirisaTvis gadacema wilisagan da-
moukideblad dauSvebelia. dividendis moTxovnis ufleba ki SeiZle-
ba partnioris TanxmobiT sxva pirmac ganaxorcielos. am ukanasknel 
SemTxvevaSi partniori sazogadoebis kreditors warmoadgens da mas, 
rogorc kreditors, ufleba aqvs Tavisi moTxovna dividendze sxva 
pirs dauTmos. Tavad dividendis moTxovnis ufleba, ... partniors 
warmoeSoba im momentidan, roca partniorTa kreba miiRebs gad-
awyvetilebas sazogadoebis mogebis ganawilebis Sesaxeb.

sakasacio palata miiCnevs, rom dausabuTebelia mosarCelis moTx-
ovna im SemTxvevaSic, Tu gaviziarebT mis mosazrebas, rom igi sada-
vo periodis dividendze moTxovnis uflebis mqone piria. aRniSnuli 
daskvnis safuZvels iZleva mxareTa Soris 2006 wlis 2 maiss dadebu-
li `wilis daTmobis“ xelSekruleba, kerZod, am xelSekrulebis Ta-
naxmad, partniorma (wilis damTmobi), partniorobidan gasvliT, Tav-
isi kuTvnili 1.1% wili dauTmo Sps `...-s“ (wilis mimRebi), romelmac 
miiRo aRniSnuli wili. `wilis daTmobiT“`wilis mimRebze“ gadavida 
xelSekrulebis saganTan dakavSirebuli yvela ufleba-movaleoba, 
wilis proporciuli materialuri da aramaterialuri pasivebi da 
aqtivebi.

sakasacio palatis mosazrebiT, wilis proporciuli materialu-
ri aqtivi, mocemul SemTxvevaSi, gulisxmobs ara zogadad dividendis 
miRebis uflebas, aramed dividendis moTxovnis uflebas, romelic 
xelSekrulebis dadebis momentSi gaaCnda `wilis damTmobs“. sxvag-
varad, wilTan erTad dividendis miRebis uflebis daTmobis Taobaze 
xelSekrulebaSi specialuri miTiTebis aucilebloba ar arsebobs, 
vinaidan dividendis miRebis ufleba ganuyreladaa dakavSirebuli 
partniorad yofnasTan da misi sxva pirisaTvis gadacema wilisagan 
damoukideblad dauSvebelia. am uflebis gadacema SesaZlebelia mx-
olod wilTan erTad, amitom wilis daTmobiT am uflebis daTmo-
bac xdeba. sxva sakiTxia dividendis moTxovnis uflebis gadacema, 
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vinaidan igi damoukidebeli uflebaa da wilis gadacemis SemTxveva-
Si avtomaturad ar gadadis wilis mimRebze. amdenad, wilis daTmo-
bis (gasxvisebis) dros xelSekrulebaSi specialurad unda aRiniSnos 
dividendis moTxovnis uflebis gadacemis Taobaze. mocemul SemTx-
vevaSi es piroba daculia, vinaidan xelSekrulebaSi miTiTebulia 
ara mxolod wilis daTmobis, aramed am wilis proporciuli materi-
aluri aqtivis daTmobis Taobazec, rac, upirvelesad, gulisxmobs 
xelSekrulebis dadebisas arsebul da ara samomavlo aqtivs. wilis 
daTmobis xelSekrulebis dadebis momentSi ki, wilis proporci-
ul materialur aqtivs SeiZleba warmoadgendes swored dividendis 
moTxovnis ufleba. amdenad, n. s-Svilma wilTan erTad dividendis 
moTxovnis uflebis daTmobiT dakarga mopasuxisagan misi moTxovnis 
ufleba“.81

I I .  kiTxvebi studentTa TviTSefasebisaTvis

•	 aris Tu ara kerZo samarTalSi qoneba da obieqti sinonimuri 
mniSvnelobis terminebi?

•	 aris Tu ara qoneba calke uflebis obieqti?
•	 ra saxis obieqtebia qonebis erTian cnebaSi gaerTianebuli? 

daaxasiaTeT TiToeuli maTgani;
•	 sanivTo samarTlis normaTa Sinaarsis gansazRvra ra kriteri-

umiT xdeba: obieqtis Tu subieqtis mixedviT?
•	 ra ZiriTadi niSnebi ganapirobebs kerZosamarTlebriv urTier-

TobebSi moZravi nivTis obieqtad qcevas?
•	 ra kategoriis nivTebi Sedis uZravi nivTis cnebaSi?
•	 romeli normatiuli aqtebiT aris dadgenili uZravi nivTis 

gansazRvreba?
•	 ra saxis obieqtebi Sedis aramaterialuri qonebrivi sikeTis 

cnebaSi?
•	 ra ZiriTadi niSnebi ganapirobebs aramaterialuri qonebrivi 

sikeTeebis brunvaunarianobas?
•	 ra saxis Taviseburebani axasiaTebs inteleqtualuri sakuTre-

bis uflebis obieqtebs?
•	 CamoTvaleT da daaxasiaTeT nivTis Semadgeneli nawilis saxe ebi?

81 saqarTvelos uzenaesi sasamarTlos 2011 wlis 06 ivnisis gadawyvetilebis  
(as-1328-1170-2010). sruli versia xelmisawvdomia: www.supremecourt.ge
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•	 ra SemTxvevaSi ganixileba nivTis Semadgeneli nawili, rogorc 
calke uflebis obieqti?

•	 ra niSnisa da Tvisebis safuZvelze xdeba nivTTa sxvagvari 
klasifikacia? daaxasiaTeT klasifikaciaSi Semavali TiToeu-
li jgufi;

•	 ra samarTlebrivi mniSvneloba aqvs nivTTa individualizacias?
•	 CamoTvaleT nayofis saxeebi da misi miRebis samarTlebrivi 

gzebi?
•	 ra wesiT xdeba nayofze gaweuli xarjebis anazRaureba?

C. SedarebiTi samarTali

Tanamedrove samarTlebriv sistemebSi farTod aris gavrcelbu-
li qonebis dayofa moZrav da uZrav nivTebad. igi xazs usvams uZravi 
qonebis maRal socialur-ekonomikur mniSvnelobas da mis Tavise-
burebebs. rogorc yvela samarTlebrivi klasifikacia, amgvari day-
ofa aseve iwvevs moZrav da uZrav nivTebze gansxvavebuli normebis 
gavrcelebas. 

I .  nivTebis klasifikcia evropul samarTalSi

evropuli kodifikaciebi uZravi nivTis cnebis Camoyalibebis 
kuTxiT or mimarTulebad iyofa. pirvel jgufSi Sedian qveynebi, 
romelTa kanonmdeblobaSi uZravi nivTis nacvlad damkvidrebulia 
termini `miwis nakveTi~ anu, moqmedebs e.w `erTiani obieqtis kon-
cefcia~.82 meore jgufSi Sedian iseTi qveynebi, romelTa kanonmde-
blobaSi uZravi nivTis cnebas farTo mniSvneloba aqvs, kerZod, uZ-
ravi qoneba, miwis nakveTis garda, sxva saxis obieqtebsac moicavs _ 
Senoba-nageboba, mowyobiloba, inventari, anu moqmedebs e.w `mravali 
obieqtis koncefcia.~83

82 mag., germania, Sveicaria, avstria, xorvatia, estoneTi.
83 mag., safrangeTi, belgia, portugalia, bulgareTi.
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I I .  germania

romis samarTalSi moqmedi principi _ supericies solo cedit recefci-
is gziT aisaxa germaniis samoqalaqo kodeqsSi, romlis safuZvelzec 
Camoyalibda wesi, rom bunebiT uZrav nivTad iTvleba mxolod miwis 
nakveTi. 

germaniis samoqalaqo kodeqsi ar icnobs termins ̀ uZravi nivTi~ _ 
`unbewegliche Sache~,84 vinaidan uZravi nivTis mimarT dadgenili wesebi 
moqmedebs mxolod miwis nakveTze _ `Grundstück~ da im uflebebze, 
romelic miwasTan aris dakavSirebuli. SeiZleba iTqvas, rom yvela 
sxva saxis uZravi qoneba, romelic dakavSirebulia masTan, maT So-
ris uflebebze, vrceldeba miwis nakveTisaTvis dadgenili samarT-
lebrivi regulirebis reJimi. amasTanave, uZravi nivTebis miwasTan 
kavSiris forma ganapirobebs samarTlebrivi regulirebis Sinaarss, 
kerZod, wesebi gansxvavebulia imis mixedviT, es kavSiri droebiTia 
Tu mudmivi..

gsk-i ganixilavs miwis nakveTis Semadgeneli nawilis sam samarT-
lebriv konstruqcias:

pirveli, miwis nakveTis arsebiT Semadgenel nawils miekuTvneba 
nivTebi, romlebic myarad aris dakavSirebuli miwasTan. magaliT-
ad, nageboba, aseve mosavali mis aRebamde. nivTi miCneulia arsebiT 
Semadgenel nawilad, Tu misi moSoreba an gadaadgileba SeuZlebelia 
misi ganadgurebis an arsebiTi cvlilebebis gareSe. Sesabamisad, ar-
sebiTi Semadgeneli nawili ver iqneba calke uflebis obieqti (gsk-is 
93-e muxli).

gsk-is Tavisebureba arsebiT Semadgenel nawilTan dakavSire-
biT mdgomareobs imaSi, rom arsebiTi Semadgeneli nawilis statusi 
SesaZlebelia hqondes ara marto miwasTan mWidrod dakavSirebul 
nivTebs, aramed uflebebsac. gsk-is 96-e muxlis Tanaxmad, uflebebi, 
romlebic dakavSirebulia miwis nakveTze sakuTrebis uflebasTan, 
CaiTvleba miwis nakveTis arsebiT Semadgenel nawilad. germanul iu-
ridiul mecnierebaSi amgvar sanivTo uflebebad saxeldeba: servi-
tuti, upiratesi Sesyidvis ufleba, mSeneblobis ufleba (aRnagobis 
ufleba).

miwasTan dakavSirebul meore kategoriis arsebiT Semadgenel naw-
ils warmoadgens droebiT dakavSirebuli nivTebi. am saxis Semadgene-

84 Tumca germaniis samoqalaqo kodeqsSi gvxvdeba termini `moZravi nivTi~ _ 
`bewegliche Sache~.
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li nawilis Taviseburebad saxeldeba misi droebiTi kavSiri miwasTan 
an samarTlebrivi mdgomareoba, roca nageboba an sxva saxis obieqti 
aSenebulia sxvis miwis nakveTze Sesabamis samarTlebriv safuZvelze 
(aRnagobis an ijaris valdebulebiTi uflebis safuZvelze). misi mTa-
vari ganmasxvavebeli niSani imaSi mdgomareobs, rom rCeba ra mTavari 
nivTis Semadgenel nawilad, misi samarTlebrivi reJimi gaTanabrebu-
lia moZrav nivTebTan. maTze vrceldeba gsk-is 929-e muxliT gaTval-
iswinebuli moZravi nivTebis gadacemis wesebi. nivTis Semadgeneli 
nawilis statusis gansazRvrisaTvis mniSvnelovania Tu ra uflebiT, 
ra vadiT da ra mizniT aris obieqti dakavSirebuli miwasTan.

gsk-i sakuTvnebels85 ganixilavs, rogorc Semadgeneli nawilis 
erT-erT saxes. 97-e muxlis pirveli nawilis Tanaxmad, sakuTvnebels 
warmoadgens moZravi nivTebi, romlebic, Tumca ar aris mTavari niv-
Tis Semadgeneli nawili, magram gankuTvnilia mTavari nivTis sameur-
neo miznisaTvis da am mizeziT sivrcobriv kavSirSia masTan. nivTi ar 
warmoadgens sakuTvnebels, Tu igi samoqalaqo brunvaSi ar miiCneva 
aseTad.

TiToeuli saxis arsebiTi Semadgeneli nawilis mTavari mizania, 
rom isini iziareben mTavari nivTis samarTlebriv beds. magaliTad, 
gsk-is 1120-e muxlis Tanaxmad, ipoTeka vrceldeba nayofze, arsebiT 
Semadgenel nawilebsa da sakuTvnebelze, Tu isini, gsk-is 954-957-e 
muxlebis Tanaxmad, ar gadavida sxva piris sakuTrebaSi, romelic ar 
warmoadgens miwis nakveTis mesakuTres an mflobels. germaniis sap-
roceso kodeqsis 865-e muxlis Tanaxmad, sakuTvnebeli mTavar nivT-
Tan erTad eqvemdebareba iZulebiT aRsrulebas. 

I I I .  safrangeTi

safrangeTis kanonmdeblobiT, msgavsad evropis sxva qveynebis ko-
difikaciebisa, nivTebi iyofa moZrav86 da uZrav nivTebad.87safrange-
Tis samoqalaqo kodeqsi farTo mniSvnelobiT gansazRvravs uZravi 
nivTis cnebas. ssk-is 517-e muxlis Tanaxmad, qoneba miiCneva uZravad, 
Tu is Tavisi bunebiT, daniSnulebiT dakavSirebulia masTan. 

I kategoriaSi erTiandeba uZravi nivTi bunebiT: miwis nakveTi da 

85 Zubehör.
86 Meubles.
87 Immeubles.
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nageboba,88 aseve ximinjebze mdgari wylisa da qaris wisqvilebi, rom-
lebic nagebobis nawilia,89 miwasTan dakavSirebuli mosavali da xeze 
nayofi mis mokrefamde,90 wyalgayvanilobis milebi, romlebic emsa-
xureba nagebobas.91

II kategoriaSi Sedis uZravi nivTebi daniSnulebiT, kerZod. cxo-
velebi da sagnebi, rac daniSnulebisamebr ganTavsebulia masze, misi 
Senaxvisa da gadamuSavebis mizniT.92

III kategoria _ sagnobrivad uZravi nivTi _ gaerTianebulia ufle-
bebi, romlebic dakavSirebulia miwasTan, kerZod, uzufruqti, ser-
vituti, miwis begara, uZrav nivTTan dakavSirebuli sarCelebi da 
moTxovnebi.93

ssk-is 552-e muxlis Tanaxmad, is, rac ganlagebulia miwis zemoT 
da miwis qvemoT, miiCneva miwis mesakuTris sakuTrebad. germanul 
samarTalSi moqmedi samarTlebrivi konstruqcia miwis nakveTis ar-
sebiTi Semadgeneli nawilis Sesaxeb moqmedebs safrangeTSic. kerZod, 
miwis mesakuTris sakuTrebad ganixileba eleqtrosadeni, sayofacx-
ovrebo gayvaniloba, sagzao safari da a. S.

88 ix. ssk-is 518-e muxli.
89 ix. ssk-is 519-e muxli.
90 ix. ssk-is 520-e muxli.
91 ix. ssk-is 523-e muxli.
92 ix. ssk-is 524-e muxli.
93 ix. ssk-is 526-e muxli; magaliTad, ipoTekis SemTxvevaSi, amgvari moTxovna 
eqvemdebareba ipoTekis biuroSi registracias (saadgilmamulo wignis analogi).
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mflobeloba

A. Teoriuli nawili

I .  mflobeloba, rogorc faqtobrivi mdgomareoba

samoqalaqo kodeqsis sanivTo samarTlis wignSi mflobeloba 
erTaderTi institutia, romelic ar ganixileba, rogorc sanivTo 
ufleba.igi miCneulia nivTze faqtobriv batonobad. ssk-Si mflobe-
lobis Sesaxeb definiciuri normis ararsebobis miuxedavad, kanonmde-
blobiT dadgenilia nivTze mflobelobis warmoSobis winapirobebi:

•	 nivTze piris faqtobrivi batonoba;
•	 nivTze piris nebiT mopovebuli faqtobrivi kavSiri (ssk-is 

155.1).
mflobeloba arsebobs mxolod nivTebze, rogorc sxeulebriv sa-

gnebze. aramaterialur qonebriv sikeTes, maTi bunebidan gamomdin-
are, ar vflobT, aramed gagvaCnia ufleba masze.94

mflobelobis instituti unda ganvixiloT Semdegi sistemiT

 
qarTul sanivTo samarTalSi mflobeloba ganixileba, rogorc 

sakuTrebis uflebis SinaarsSi Semavali erT-erTi elementi da 
rogorc damoukidebeli instituti. mesakuTris mier qonebiT uSu-
alo sargeblobisas mesakuTre Tavad aris nivTis pirdapiri mflo-
beli.95

94 Seadare, WeWelaSvili z., sanivTo samarTali, 2006, 71-dan.
95 mflobelobisa da sakuTrebis urTierTdamokidebulebis sakiTxze ix. qoCaS-
vili q., mflobelobisa da sakuTrebis urTierTdamokidebuleba (cnebebisa da 
sakuTrebis uflebis warmoSobis WrilSi, SedarebiT `samarTlis Jurnali~, #1, 
2011, 105-138. 
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samarTlebrivi urTierTobis (garigebis) safuZvelze mesakuTris 
mier misive TanxmobiT nivTis gadacemiT pirze gadadis sakuTrebis 
uflebis romelime elementi. sakuTrebis uflebis obieqtze sanivTo 
da valdebulebiTi uflebebis warmoSobisas piri moipovebs nivTze 
mflobelobasa da sargeblobas. sakuTrebis uflebisagan nawarmoe-
bi valdebulebiTi an sanivTo uflebebis ganxorcieleba, rogorc 
wesi, qonebaze pirdapiri mflobelobis gadacemas moiTxovs. mag-
aliTad, uzufruqtis uflebis warmoSoba, uzurfruqtuarisaTvis 
nivTis pirdapir mflobelobaSi gadacemis gareSe, SeuZlebels gax-
dis miniWebuli uflebamosilebebis ganxorcielebas. Tumca sanivTo 
samarTalSi vxvdebiT iseT sanivTo uflebebs, romelTa warmoSoba 
SesaZlebelia nivTis pirdapir mflobelobaSi gadacemis gareSe, mag-
aliTad, registrirebuli giravnoba da ipoTeka96. 

 

1. mflobeloba sxva piris sasargeblod — mWeri

 saqarTvelos samoqalaqo kodeqsiT mflobelad ar iTvleba is 
piri, romelic, Tumca axorcielebs faqtobriv batonobas nivTze, 
magram sxva piris sasargeblod da, romelsac nivTis flobis ufle-
bamosileba miRebuli aqvs am pirisagan (ssk-is 155.2). iuridiul 
literaturaSi aramflobel pirs ewodeba mWeri (mpyrobeli). mWers, 
nivTTan mimarTebaSi, faqtobrivi batonobis garda, sxva uflebamo-
sileba ar gaaCnia. mas ar aqvs nayofis miRebisa da nivTis sxvagvarad 
gamoyenebis uflebamosileba. rac Seexeba mis mier nivTze gaweuli 
xarjebis anazRaurebis sakiTxs, kanonmdebeli mxars uWers mxolod 
aucilebeli xarjebis anazRaurebas.97erTaderTi kanonismieri mova-
leoba, romelic mWers ekisreba, aris nivTis vargis mdgomareobaSi 
SenarCuneba, uflebamosili piris interesebis gaTvaliswinebiT.

mWeri moklebulia obiqtis samarTlebrivi dacvis ganxorcielebis 
SesaZleblobas, `radgan mWeri ar iTvleba mflobelad, amitomac 
mas ar aqvs mflobelobiTi dacvis ufleba arc TviT imaT mimarT, 
vinc faqtobrivi batonobis ufleba mianiWa mas da arc mesame pir-
Ta mimarT. Tumca mas SeuZlia win aRudgens mesame pirTa akrZalul 

96 Tuki, registrirebuli giravnobis SemTxvevaSi, mesakuTre (movale) azianebs 
uzrunvelyofis sagans, riTac safrTxe eqmneba kreditoris moTxovnis dakmay-
ofilebas, SesaZlebelia kreditoris mier moTxovnil iqnes uzrunvelyofis 
sagnis pirdapir mflobelobaSi gadacema valdebulebis Sesrulebamde. 
97 ix. ssk-is 1417-e muxlis me-2 nawili, ssk-is 1427-e muxli, ssk-is 439-e muxli. 
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TviTnebobas~. 98

samoqalaqo kodeqsSi araerTi samarTlebrivi norma gansazRvravs 
mWeris statusis mqone pirTa uflebamosilebis farglebs. magaliT-
ad, notariusi, romelTanac movalis mier miRebuli Tanxisa da fa-
siani qaRaldebis deponireba xdeba, ganixileba mWerad. igi, kredi-
toris gamoCenamde, valdebulia, uzrunvelyos misi Senaxva. aseTive 
uflebamosileba gaaCnia notariuss adgilze armyofi memkvidreebis, 
saanderZo danakisris mimRebTa interesebis dasacavad: `notariusi 
dainteresebuli pirebis, anderZis aRmasruleblis an Tavisi inicia-
tiviT iRebs samkvidros dacvisaTvis aucilebel zomebs, rac grZel-
deba yvela memkvidris mier samkvidros miRebamde an samkvidros mis-
aRebad dadgenili vadis gasvlamde~ (ssk-is 1495).

mflobelsa da mflobelobis armqone pirs (mWers) Soris ufle-
bamosilebaTa Sedarebisas TvalsaCino xdeba maT Soris gansxvaveba: 

 

98 zoiZe b., qarTuli sanivTo samarTali, 2003, 59-60.
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2. mflobelobis saxeebi

mflobelobis klasifikacia efuZneba nivTze faqtobrivi kav-
Siris Sinaarss da mflobelobis warmoSobis samarTlebriv safuZv-
lebs. kerZo samarTalSi vxvdebiT mflobelobis Semdeg saxeebs: 99

2.1. pirdapiri da arapirdapiri mflobeli

samoqalaqo kodeqsiT pirdapiri da arapirdapiri mflobeloba em-
saxureba mflobelobis, rogorc sakuTrebis uflebis elementis ar-
sebobas. mesakuTris mier obieqtis gadacemis SemTxvevaSi mesakuTre 
inarCunebs mas arapirdapiri mflobelobis saxiT. Tuki piri flobs 
nivTs samarTlebrivi urTierTobis safuZvelze, romelic gansaz-
Rvruli vadiT aniWebs mas nivTis flobis uflebas an avaldebulebs 
mas flobdes nivTs, igi iTvleba pirdapir mflobelad (ix. ssk-is 
155.3). samoqalaqo brunvisTvis Cveulebriv movlenas warmoadgens 
rodesac mesakuTre, romelic piradi sargeblobis mizniT iyenebs mis 
sakuTrebaSi arsebul obieqts, pirdapiri mflobelad ganixileba. 
xolo, mesakuTre, romelic samarTlebrivi urTierTobis safuZvel-
ze (mag., qiravnobis, ijaris da a.S.) mxares gadascems uflebas sa-

99 ix. WeWelaSvilis z., sanivTo samarTali, 2006, 74-84.
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kuTrebis obieqtze, inarCunebs arapirdapir mflobelobas. `nivTze 
uflebis mimniWebeli an valdebulebis damkisrebeli piri miiCneva 
arapirdapir mflobelad“ (ssk-is 155.3). pasuxi kiTxvaze, arapirdapi-
ri mflobeli yovelTvis aris Tu ara mesakuTre, SesaZlebelia iyos 
Semdegi: arapirdapiri mflobeli yovelTvis aris mesakuTre, an piri, 
romelsac xelSekrulebis an kanonis safuZvelze aqvs nivTis gadace-
mis an gankargvis SesaZlebloba.

 2.2. marTlzomieri da aramarTlzomieri mflobeloba

2.2.1. marTlzomieri mflobeloba

qarTul sanivTo samarTalSi mflobelobis marTlzomiereba samo-
qalaqo brunvis monawilis keTilsindisierebis safuZvelze ganisaz-
Rvreba. marTlzomieria mflobeloba, Tuki nivTze piris faqtobrivi 
kavSiris warmoSoba kanonieria. kerZod, Tu faqtobrivi mflobeloba 
mopovebulia mesakuTrisagan an uflebamosili pirisagan. piri miiC-
neva marTlzomier mflobelad, Tu:

•	 nivTze mflobeloba kanoniT dadgenili wesiT warmoiSva;
•	 an marTlzomieri mflobelobis dadgena SesaZlebelia saqmi-

an urTierTobebSi saWiro gulmodgine Semowmebis safuZvelze 
(ssk-is 159).

mflobeloba marTlzomieria, Tu nivTze piris faqtobrivi kavSiri 
warmoiSva samoqalaqo garigebis an kanoniT dadgenili winapirobebis 
safuZvelze. magaliTad, marTlzomieria ijaris xelSekrulebis sa-
fuZvelze moijaris mflobeloba. 

kanoniT pirdapir gaTvaliswinebul SemTxvevebSi SesaZlebelia 
mflobeloba miCneul iqnes marTlzomierad, kerZod, rodesac ar ar-
sebobs uflebamosili piris neba, Tumca nivTze mflobelobis war-
moSobisas saxezea kanoniT gaTvaliswinebuli winapirobebi. magaliT-
ad, sasamarTlo gadawyvetilebiT, ugzo-ukvlod dakarguli piris 
qonebaze gadawyvetilebis kanonier ZalaSi Sesvlis dRidan kanoniT 
memkvidreebi moipoveben ugzo-ukvlod dakarguli piris qonebaze 
marTlzomier mflobelobas (ssk-is 21.1). am SemTxvevaSi, marTalia, 
ugzo-ukvlod dakarguli piris neba ar aris saxeze, magram kanonis-
mieri memkvidreebi kanonis safuZvelze miniWebuli uflebamosilebis 
farglebSi ganixilebian rogorc marTlzomieri mflobelebi. 

roca mflobeloba ganixileba sakuTrebis an sxva uflebis ele-
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mentad, am uflebis kanonieri gziT warmoSoba ganapirobebs uflebis 
obieqtze mflobelobis marTlzomierebas. rodesac saxezea mflo-
beloba uflebis gareSe, kanonmdebeli gansakuTrebul mniSvnelo-
bas aniWebs subieqtis keTilsindisierebasa da nivTze faqtobrivi 
batonobis samarTlebriv safuZvels. keTilsindisiereba, rogorc 
mflobelobis kriteriumi, mxeldvelobaSi miiReba aramarTlzomieri 
mflobelobis SemTxvevaSi. 100

marTlzomieri mflobelis statusi SesaZlebelia kanoniT dad-
genili winapirobebis arsebobisas mieniWos subieqts. magaliTad, 
pirebi, romelTac ar gaaCniaT uZrav qonebaze sakuTrebis uflebis 
damadasturebeli dokumenti an uflebis damdgeni dokumenti xarve-
ziania, SeiZleba miCneul iqnen marTlzomier mflobelebad: `kanoniT 
dadgenili winapirobebis arsebobisas, uZravi qonebis marTlozmieri 
mflobeloba uflebamosil organos gadawyvetilebiT SesaZlebelia 
gaxdes qonebaze sakuTrebis uflebis warmoSobis safuZveli.“ 101

pirs marTlzomieri mflobeloba aniWebs Semdegi saxis upi-
ratesobas:

•	 marTlzomieri mflobelobis ganmavlobaSi mflobelisaTvis 
nivTis CamorTmeva dauSvebelia, TviT nivTis mesakuTrisganac;

•	 mflobelis kuTvnilebad iTvleba marTlzomieri mflobelo-
bis ganmavlobaSi nivTisa da uflebis nayofi (ssk-is 162).

2.2.2. aramarTlzomieri mflobeloba

saqarTvelos samoqalaqo kodeqsi ar ayalibebs aramarTlzomieri 
mflobelobis cnebas. aramarTlzomieri mflobeli SesaZlebelia 
iyos rogor qurdi, aseve keTilsindisieri mflobeli an piri, roml-
sac nivTze mflobeloba arauflebamosili pirisgan gadaeca. 

aramarTlzomieria mflobeli, romelic nivTs flobs samarTle-
brivi safuZvlis _ kanonis an mesakuTrebis nebis gareSe. aramarTl-

100 `keTilsindisieri mflobelobis sakiTxi mxolod maSin dgeba, roca mflobe-
loba aramarTlzomieria~; ix. samoqalaqo kodeqsis 159-e muxlis interpretacia, 
saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika samoqalaqo saqmeebTan 
dakavSirebiT, 2007 wlis 5 ivlisi, 39-40; xelmisawvdomia: www.supremecourt.ge.
101 marTlzomieri mflobelobis safuZvelze sakuTrebis uflebis mopove-
bis wesTan dakavSirebiT ix. kanoni fizikuri da kerZo samarTlis iuridiuli 
pirebis mflobelobaSi (sargeblobaSi) arsebuli miwis nakveTebze sakuTrebis 
uflebis aRiarebis Sesaxeb (11.07.2007, №5274) (me-2 „a“, 41-e, me-5 muxlebi).



97

sanivTo  samarTali

zomier mflobels ara marto ar gaaCnia flobis samarTlebrivi sa-
fuZveli, aramed ar aqvs qonebaze sakuTrebis uflebis mopovebis 
SesaZlebloba. 

samoqalaqo kodeqsi adgens aramarTlzomieri mflobelobis or 
saxes: keTilsindisier da arakeTilsindisier mflobelobas.

piris keTilsindisiereba ganapirobebs gansxvavebul samarTle-
briv Sedegebs, romlebic SesaZlebelia dadges aramarTlzomieri 
mflobelobisas obieqtiT sargeblobis an uflebamosili pirisTvis 
nivTis dabrunebis moTxovnis SemTxvevaSi. keTilsindisieri da ara-
keTilsindisieri mflobelebis mimarT moqmedi normebis SedarebiT 
TvalsaCino xdeba kanonmdeblis gansxvavebuli midgoma aramarTl-
zomieri mflobelobis TiToeuli saxis mimarT. mflobelobis faq-
tis aramarTlzomiereba ganapirobebs rogorc keTilsindisieri, 
aseve arakeTilsindisieri mflobelis mimarT nivTis dabrunebis 
moTxovnis wardgenas. miuxedavad imisa, aramarTlzomieri mflob-
eloba mopevebul iqna sasyidliani Tu usasyidlo gziT, kanonmde-
blobiT uflebamosili pirisaTvis nivTis dabrunebis valdebuleba 
orive saxis aramarTlzomier mflobels ekisreba. Tumca, mflobe-
lis keTilsindisiereba aniWebs pirs nivTis dakavebis uflebas, vidre 
uflebamosili piri aanazRaurebs nivTze gaweul xarjebs (ssk-is 
163.3). es wesi ar moqmedebs, Tuki aramarTlzomier keTilsindisier 
mflobels nivTze mflobeloba usasyidlo gziT aqvs mopovebuli. 
magaliTad, Tu nivTis gadacemis samarTlebrivi safuZvelia Cuqebis 
xelSekruleba, romelic mogvianebiT baTilad iqna cnobili, garige-
bis baTilobis momentidan piri valdebulia uflebamosil pirs 
daubrunos nivTi upirobod. 

aramarTlzomieri mflobelis mier nivTis dabrunebis etapze 
gansxvavebulad wydeba sakiTxi mflobelobis ganmavlobaSi nivTidan 
miRebul nayofTan dakavSirebiT. kanonmdebeli nayofis miRebis Tval-
sazrisiTac ganasxvavebs keTilsindisieri da arakeTilsindisieri 
mflobelebis uflebriv mdgomareobas. kerZod, vidre uflebamosili 
piri ar gamoiyenebs nivTis dabrunebis moTxovnis uflebas, nivTisa 
da uflebis nayofi ekuTvnis aramarTlzomier keTilsindiser mflo-
bels (ssk-is 163.1). maSin, rodesac arakeTilsindisier mflobels ek-
isreba rogorc nivTis, aseve uflebis nayofis dabrunebis movaleoba 
uflebamosili pirisaTvis (ssk-is 164).

aramarTlzomieri mflobelis keTilsindisiereba gavlenas axdens 
uflebamosili piris moTxovnisas aramarTlzomieri mflobelis mier 
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braleulad miuRebeli nayofis dabrunebis wesze. aramarTlzomieri 
keTilsindisieri mflobelis mier braleulad miuRebeli nayofi gai-
qviTeba im xarjebSi, romelic man mflobelobis dros gaswia nivTze 
(ssk-is 163.2). arakeTilsindisier mflobels ki upirobod ekisreba 
braleulad miuRebeli nayofis anazRaurebis movaleoba uflebamo-
sili piris mimarT (ssk-is 164). 

aramarTlzomieri mflobelobis ganmavlobaSi SesaZlebelia niv-
Tze keTilsindisieri an arakeTilsindisieri mflobelis mier gaweu-
li iqnes xarjebi. xarjebi SesaZlebelia emsaxurebodes aramarTl-
zomieri mflobelobis ganmavlobaSi nivTisgan sargeblis miRebas an 
mis saTanado mdgomareobaSi Senaxvas. kanonmdebeli kvlav gansxvaveb-
ulad awesrigebs uflebamosili piris mier xarjebis gadaxdis sakiTxs 
keTilsindisieri da arakeTilsindisieri mflobelobis SemTxvevaSi. 
keTilsindisier mflobels SeuZlia, uflebamosil pirs mosTxovos 
im gaumjobesebisa da xarjebis anazRaureba, rac man gaiRo nivTze 
keTilsindisieri mflobelobis dros da rac ar aris kompensire-
buli am nivTiT sargeblobiTa da misgan miRebuli nayofiT (ssk-is 
163.2). Tu keTilsindisierma mflobelma xarjebis proporciulad 
miiRo nayofi an Semosavali, mas anazRaurebis ufleba ar warmoeSo-
ba. gansxvavebulad wydeba sakiTxi arakeTilsindisier mflobelTan 
mimarTebaSi. mas erTaderT SemTxvevaSi eZleva xarjebis moTxovnis 
ufleba uflebamisili piris mimarT, Tu maT nivTis ukan dabrunebis 
momentisaTvis uflebamosili piris gamdidreba mohyva Sedegad (ssk-
is 164). am SemTxvevaSi arakeTilsindisier mflobels eZleva Sesa-
Zlebloba mimarTos sasamarTlos kondiqciuri sarCeliT gaweuli 
xarjebis anazRaurebis mizniT. 

2.3. individualuri da saerTo mflobeloba

nivTze faqtobriv mflobelobas SesaZlebelia axorcielebdes 
erTi (fizikuri an iuridiuli) piri. am SemTxvevaSi saxezea individ-
ualuri mflobeloba. nivTze ori an meti piris mflobelobisas ki 
_ saerTo mflobeloba. erT nivTze ramdenime piris mflobeloba 
iyofa Semdeg saxeebad:
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Tanaziari mflobelobis SemTxvevaSi arsebobs pirTa faqtobrivi 
kavSiri nivTTan ise, rom ar aris gansazRvruli maT Soris individu-
aluri mflobelobis farglebi. magaliTad, kanonismieri memkvidre-
obis gziT samkvidros miRebisas, samkvidros gaxsnidan 6 Tvis ganmav-
lobaSi memkvidreebi iTvlebian samkvidro qonebis Tanamflobelebad 
ise, rom maT Soris samkvidro masaSi Semaval nivTebze individualu-
ri an wilobrivi mflobeloba ar aris gansazRvruli. 

wiladi mflobelobis SemTxvevaSi TiToeuli mflobelisaTvis wi-
naswar aris cnobili nivTze faqtobrivi batonobis ganxorcielebis 
farglebi. magaliTad, anderZiT memkvidreobis SemTxvevaSi, Tu an-
derZiT dadgenilia memkvidreTa wili samkvidro masaSi, memkvidreebi 
wilobriv Tanamflobelebad iTvlebian. 

saerTo mflobelobis SemTxvevaSi nivTze mflobelobis gadacema 
xdeba yvela Tanamflobelis TanxmobiT, xolo, Tu nivTze Tanamflo-
belis wili gansazRvrulia, mflobeloba masze gadadis sxva Tanam-
flobelTa Tanxmobis gareSe. 

3. mflobeloba, rogorc sakuTrebis uflebis 

warmoSobis winapiroba

mflobeloba, garda imisa, rom ganixileba, rogorc sakuTrebis 
uflebis Sinaarsis elementi, warmoadgens sakuTrebis uflebis war-
moSobis winapirobasac. kanonmdeblobiT dadgenil SemTxvevebSi niv-
Tze mflobeloba SesaZlebelia gaxdes sakuTrebis uflebis warmo-
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Sobis safuZveli. kerZod: 
•	 araregistrirebul moZrav nivTebze pirdapiri mflobelobi-

sas;
•	 moZrav da uZrav nivTebze kanoniT dadgenili xandazmulobis 

vadis gasvliT.

3.1. mesakuTred yofnis prezumfcia

saqarTvelos samoqalaqo kodeqsi moZravi nivTebis mimarT iT-
valiswinebs mesakuTred yofnis prezumfcias. kerZod, ivaraudeba, 
rom nivTis mflobeli misi mesakuTrea (ssk-is 158.1). prezumfcia 
emsaxureba samoqalaqo brunvis stabilurobas, vinaidan mesakuTre 
Tavisufldeba moZrav nivTze sakuTrebis uflebis damadasture-
beli dokumentis wardgenis valdebulebisagan. moZravi nivTebis 
mimarT aRniSnuli varaudi moqmedebs iqamde, vidre sawinaaRmdego 
ar dadgindeba. garigebis mxare (mag., myidveli) ar aris valdebuli 
dainteresdes mflobelis uflebrivi mdgomareobiT Tu dasturdeba 
nivTis gadacemisas gamsxviseblis faqtobrivi kavSiri nivTTan. Tum-
ca, am zogadi wesidan arsebobs gamonaklisi. kerZod, moZravi nivTis 
mflobelis mimarT mesakuTred yofnis varaudi ar moqmedebs, `roca 
nivTze sakuTrebiTi urTierTobis xasiaTi vlindeba sajaro re-
estridan~ (ssk-is158.2). Tumca, unda iTqvas, rom sajaro reestrSi ar 
xdeba moZrav nivTebze sakuTrebis uflebis pirveladi registracia, 
rac gamoricxavs sajaro reestris monacemebze dayrdobiT moZrav 
nivTebze mesakuTred yofnis faqtis gadamowmebis SesaZleblobas.

zogierTi moZrav nivTisa da aramaterialuri qonebrivi sikeTis 
samarTlebrivi mdgomareoba sxvadasxva saxis reestridan irkveva. 
qveyanaSi moqmedi maregistrirebeli organoebidan gacemuli doku-
menti adasturebs moZrav nivTebsa da aramaterialur qonebriv sike-
Teebze mesakuTred yofnis faqts. kanoniT gaTvaliswinebul moZrav 
nivTesa da aramaterialur qonebriv sikeTeebze uflebrivi mdgo-
mareobis Sesaxeb informacia SesaZlebelia gadamowmdes sajaro re-
estrSi (giravnoba, lizingi)102 an Sss-is momsaxurebis saagentoSi.103

mesakuTred yofnis prezumfcia vrceldeba mxolod im SemTxveva-

102 ix.kanoni sajaro reestris Sesaxeb (19.12.2008, №820).
103 ix. saqarTvelos Sinagan saqmeTa ministris №150 brZaneba meqanikuri satrans-
porto saSualebebis savaldebulo registraciis wesebis Sesaxeb (31.01.2007).
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Si, rodesac nivTis gadacemisas gamsxvisebels aqvs pirdapiri mflo-
beloba nivTze. sakuTrebis prezumfcia moqmedebs Zveli mflobelis 
sasargeblod mxolod misi mflobelobis periodSi (ssk-is 158.2). me-
sakuTred yofnis prezumfcia ar vrceldeba pirebis mimarT, romel-
Tac, marTalia, gaaCniaT ufleba moZrav nivTze, Tumca pirdapiri 
mflobeloba Sewyda mflobelis nebis sawinaaRmdegod (moparvis) an 
dakargvis Sedegad. 

sasamarTlo gadawyvetilebaSi vkiTxulobT: `yuradReba unda mi-
eqces samoqalaqo kodeqsis 158-e muxlis pirveli nawiliT gaTvalis-
winebul prezumfcias _ nivTis mflobeli misi mesakuTrea. aRniSnuli 
muxliT gaTvaliswinebuli varaudi (prezumfcia) asaxavs im SemTx-
vevebs, rodesac brunvis monawileTaTvis ucnobia mflobelobis ukan 
arsebuli ufleba, xSir SemTxvevaSi ucnobia mflobelis uflebebi, 
magram samarTlebrivi wesrigi moiTxovs, daveyrdnoT mflobelis 
keTilsindisierebas da igi, sawinaaRmdegos damtkicebamde, nivTis 
mesakuTred miviCnioT.~104

3.2. SeZeniTi xandazmuloba

saqarTvelos samoqalaqo kodeqsis Tanaxmad, uZrav da moZrav 
nivTebze kanoniT dadgenili vadiT mflobeloba ganixileba, rogorc 
sakuTrebis uflebis warmoSobis kanonismieri safuZveli, ssk-is 165-e 
muxlis safuZvelze, Tu piris mflobeloba moZrav nivTze grZeldeba 
5 wlis ganmavlobaSi, aRniSnuli vadis gasvlis Semdeg, igi moipovebs 
uflebrivad unaklo qonebaze sakuTrebis uflebas, anu aqvs nivTze 
sakuTrebis uflebis mopovebis SesaZlebloba. xandazmulobis gziT 
sakuTrebis uflebis mopovebisaTvis aucilebelia:

•	 nivTi iyos moZravi;
•	 mflobeloba grZeldebodes uwvetad 5 wlis ganmavlobaSi (ssk-

is 165.2);
•	 piri flobdes nivTs, rogorc sakuTars.
kanonmdebeli gamoricxavs SeZeniTi xandazmulobis gziT sakuTre-

bis uflebis warmoSobas, rodesac SemZeni nivTs arakeTilsindis-
ierad flobda. arakeTilsindisiereba, rogorc SeZeniTi xandazmu-
lobis gamomricxveli garemoeba, gulisxmobs piris mier im moZravi 

104 ix.saqarTvelos uzenaesi sasamarTlos 2013 wlis 10 ivlisis gadawyvetileba, 
saqme # as-26-24-2013.
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nivTis flobas, roca man icis, rom nivTi moparulia, dakargulia, an 
sxvagvarad, ara kanonieri gziT aris gasuli piris mflobelobidan. 

Tanamedrove saregistracio praqtikidan gamomdinare, piri ver 
gaxdeba SeZeniTi xandazmulobis gziT moZravi nivTis mesakuTre, Tu 
uflebamosili piris an masze uflebis mqone piris vinaobis dadgena 
SesaZlebelia Sesabamisi maregistrirebeli organodan. 

gansxvavebuli wesi moqmedebs xandazmulobis gziT uZrav nivTeze 
sakuTrebis uflebis warmoSobisTvis. kerZod, Tu piri sajaro re-
estrSi Setanilia miwis nakveTis an sxva uZravi qonebis mesakuTred 
ise, rom ar SeuZenia sakuTrebis ufleba maTze, igi moipovebs sa-
kuTrebis uflebas, Tuki registracia arsebobs TxuTmeti wlis gan-
mavlobaSi da am xnis manZilze piri flobda nivTs, rogorc sakuTars 
(ssk-is 167).

aRniSnuli norma, saregistracio paraqtikidan gamomdinare, 
gaurkvevlobas iwvevs. normis Sinaarsidan irkveva, rom piri moi-
povebs sakuTrebis uflebas, Tu registrirebulia mesakuTred aRin-
iSnul uZrav nivTze sajaro reestrSi. aseT SemTxvevaSi pirma rom 
mimarTos sajaro reestrs sakuTrebis uflebis moTxovniT, mareg-
istrirebeli organos pasuxi iqneba Semdegi Sinaarsis: erTi da imave 
uZrav nivTze, erTi da imave piris mimarT erTgvarovani uflebebi 
orjer ar registrirdeba. Tu mimarTvis safuZveli iqneba Secdomaze 
miTiTeba, romelic mxolod mesakuTrem icis, maregistrirebeli or-
gano dainteresebul pirs urCevs mimarTos sasamarTlos aRiarebiTi 
sarCeliT da moipovos sasamarTlo gadawyvetileba uflebis namdvi-
lobis Taobaze.

uZrav nivTebze SeZeniTi xandazmulobis gziT sakuTrebis uflebis 
warmoSobisas, mflobelobas aqvs garkveuli mniSvneloba, Tumca misi 
roli meorexarisxovania. uZrav nivTebze mxolod mflobeloba ar 
aris sakmarisi, vinaidan registraciis gareSe uZrav nivTebze ar 
arsebobs SeZeniTi xandazmuloba. registraciis aseTi mniSvneloba 
xandazmulobiT uZrav nivTze uflebis SeZenisaTvis ganpirobebulia 
imiT, rom registraciis gareSe SeuZlebelia vamtkicoT, rom piri 
flobs uZrav qonebas rogorc mesakuTre. uZrav nivTze sakuTre-
bis uflebis savaldebulo registraciis principidan gamomdinare, 
kanonieri interesi qonebaze warmoiSoba mxolod registraciis mo-
mentidan. uZrav nivTze sakuTrebis uflebis SeZeniTi xandazmulo-
bis gziT warmoSobisas reestrSi Canaweris arsebobis aucilebloba 
gvaZlevs daskvnis SesaZleblobas, rom saxezea ara mflobelobiTi, 


